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ACHIEVING ANTIDISCRIMINATION OBJECTIVES 
THROUGH “SAFE HARBOR” RULES FOR CASES 

OF CHRONIC HIRING AVERSION 
 

Samuel Estreicher*
 

I. INTRODUCTION 
As a general matter, we have pursued	 antidiscrimination goals 

through standards rather than rules. This is understandable because 
discrimination is normally a motivation—or intention—based inquiry. In 
the employment context, the law does not bar employer discipline or staff 
reductions; these are routine activities that the law does not ordinarily take 
cognizance of. The law generally bars such employer actions only when 
they are improperly motivated. Improper motivation or intention acts as an 
impeaching factor.1 In this manner, the tension between regulation and 
employer control of the workplace is cabined and minimized because 
discriminatory motives are thought to be counterproductive, simply 
unnecessary to achievement of legitimate business objectives. From the 
standpoint of employer prerogatives, the antidiscrimination command 
appears as a form of virtually costless regulation. 

Similarly, hard-and-fast rules are not relied on extensively in 
antidiscrimination law. There are two principal reasons for this legal-design 
preference. First, rules may under-enforce and over-enforce either because 
the rules are set too leniently or are set too stringently. It is difficult for the 
legislator or other policymaker at the outset to determine what is needed to 
achieve the antidiscrimination objective and what roadblocks will be 

																																								 																					
* Dwight D. Opperman Professor of Law and Faculty Director of the Center for Labor and 
Employment Law at the NYU School of Law. 
 
1 See generally Textile Workers Union v. Darlington Mfr. Co., 380 U.S. 263 (1965) 
(holding that although closing a plant is generally lawful, it can be unlawful if undertaken 
for the retaliatory purpose of chilling the rights of workers in other commonly-held plants); 
see also SAMUEL ESTREICHER & MATTHEW T. BODIE, LABOR LAW 72-79 (2016) (exploring 
motive-based violations with respect to employer discipline and business change 
decisions). 
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encountered. Especially where it is difficult to revise legislation once 
enacted, delegating standard-setting to an administrative agency promotes a 
mechanism for fine-tuning the regulation.2 A second reason for preferring 
standards over rules is that rules will tend to make manifest the costs of 
regulation, that is, to highlight the interference with employer decision 
making that regulation entails. Such transparency may chill political 
support, and, hence, legislator willingness, to advance the regulatory 
scheme. From this political-economy standpoint, it may be far better to 
announce a standard— e.g., “thou shall not discriminate on the basis of race 
or gender, etc.”—and thus broadly delegate to the administrative agency or 
the courts the task of working out the actual rules through case-by-case 
determinations that will seek to control or influence behavior.   

Some aspects of antidiscrimination law reflect a mix of both 
approaches. For example, the disparate impact theory, or what Europeans 
call “indirect discrimination,” sets a standard, not a rule, but one that is 
purportedly based on objective factors: does the employer practice have a 
disproportionate impact on a statutorily protected group, such as blacks or 
women, and, if so, can the employer demonstrate that the practice is job-
related and justified by business necessity.3 The employer’s good faith does 
not provide a defense and its good or bad motivation is generally irrelevant 
to the inquiry. Similarly, in the “bona fide occupational qualification” 
(BFOQ) context, the inquiry is based on the employer’s motivation, but 
there is a strong presumption of a violation because the employer has been 
shown to have been motivated by an improper group classification. 4 The 

																																								 																					
2 This is ultimately the explanation for judicial deference to agency interpretation of their 
authorizing statutes. See, e.g., Chevron U.S.A., Inc. v. Nat’l Res. Def. Council, 467 U.S. 
837, 842-43 (1984) (outlining the factors for determining whether the administrative 
agency has the authority to issue a binding interpretation of its authorizing statute and 
under which circumstances such an interpretation would be reasonable). See generally 
Ralph K. Winter, Jr., Judicial Review of Agency Decisions: The Labor Board and the 
Court, 1968 SUP. CT. REV. 209; Samuel Estreicher, Policy Oscillation and the Labor 
Board: A Plea for Rulemaking, 37 ADMIN. L. REV. 163 (1985). 
3 See, e.g., 42 U.S.C. § 2000e-2(k) (expressly authorizing the disparate-impact mode of 
challenge in a Title VII discrimination case); Griggs v. Duke Power Co., 401 U.S. 424 
(1971) (recognizing that Title VII of the Civil Rights Act of 1964 authorizes disparate-
impact challenges). 
4 See, e.g., 42 U.S.C. § 2000e-2(e) (allowing employers to use distinctions based on 
religion, sex, or national origin in circumstances where such distinctions are “a bona fide 
occupational qualification reasonably necessary to the normal operation of the business or 
enterprise”); Int'l Union, UAW v. Johnson Controls, Inc., 499 U.S. 187, 189 (1991) 
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BFOQ concept allows only a very narrow defense in limited circumstances 
where race, gender, or other prohibited characteristic may have an 
especially strong predictive power5 and where the “essence of the business” 
cannot be served by other means. 6 

These exceptions are few and far between. The dominant approach 
of antidiscrimination law is to establish a standard of nondiscrimination and 
to attempt to implement that command by motive-based inquiry in agency 
or court adjudications. Some agencies have rulemaking authority but the 
rules tend to be broadly framed without further specifying the regulatory 
command.7 

II. COSTS OF RELIANCE ON STANDARDS VERSUS 
RULES 

The system’s preference for standards over rules, while 
understandable, brings with it certain costs. There are administrative costs 
because motivation-based inquiry is time-consuming and resource-
intensive, often requiring a small army of lawyers and witnesses, pretrial 
discovery, motion papers, and the time of judges and court personnel. It 
takes time for these processes to yield a judgment, thus raising the concern 
that “justice is delayed is justice denied.” Employee claimants who have not 
been hired or have been discharged will need to find a means of income in 
the interim; such income in our system will be deducted from any 
																																								 																																								 																																								 																																	 	
(excluding women of child-bearing age from certain jobs involving exposure to lead held 
to be a form of sex discrimination that does not constitute a BFOQ).  
5 The employer must show a “factual basis for believing that all or substantially all women 
would be unable to perform safely and efficiently the duties of the job involved.” Johnson 
Controls, 499 U.S. at 207, quoting Weeks v. Southern Bell Tel. & Tel. Co., 408 F.2d 228, 
234 (5th Cir. 1969). 
6 See Johnson Controls, 499 U.S. at 203 (“[The concurrence] ignores the ‘essence of the 
business’ test and so concludes that ‘the safety to fetuses in carrying out the duties of 
manufacturing as is safety to third parties in guarding prisons or flying airplanes . . . The 
unconceived fetuses of Johnson Controls’ female employees, however, are neither 
customers nor third parties whose safety is essential to the business of battery 
manufacturing.”) (internal citations omitted).  
7 Even though the U.S. Department of Labor has substantive rulemaking authority with 
respect to the Fair Labor Standards Act of 1938, it has tended in this area to rely on 
guidance or interpretations that do not have the force of law. See, e.g., Freeman v. NBC 
Co., 80 F.3d 78, 82-86 (2d Cir. 1996). In 2004, the agency updated some of its wage-hour 
regulations to include some substantive rules. 66 Fed. Reg. 22,122 ff. (Apr. 23, 2004).  
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compensation award.8 As time passes, it becomes more difficult to reinstate 
even the wronged claimant. In the U.S., reinstatement is a remedy available 
only in statutory violation cases but is rarely awarded even there.9 In 
addition, the process requires lawyers. Unless the government agency 
agrees to use its limited resources to sue on the claimant’s behalf or a class 
action litigation can be fashioned, representation by a lawyer is doubtful in 
individual cases.10  

There are also error costs in any regulatory system. Whenever a 
third party will make the ultimate decision as to whether the employer 
wrongly denied an individual a position or wrongly discharged that person 
from employment, there is a risk that the third-party decisionmaker will 
make a mistake and impose an unqualified or difficult employee on the 
enterprise (or require award of the financial equivalent of reinstatement). 
Error costs are likely to be magnified where the underlying factual issue is 
the elusive one of motivation, and where the law is in flux and even well-
motivated employers may have difficulty anticipating and complying with 
the law’s shifting demands. 

In many cases the employer lives with these costs and tries as best 
he or she can to hire qualified individuals, whether they are from protected 
groups or not. The employer does so for good business reasons. To avoid all 
hiring or promotion of, say, blacks or women, would be damaging to the 
business by depriving the employer of the benefits of an available, qualified 
workforce and by alienating customers from the same population groups or 
others who would withhold their patronage from a discriminatory 
employer.11 The employer will then do what he or she can to train the 
																																								 																					
8 See RESTATEMENT OF EMPLOYMENT LAW § 9.01, Comments f-g (2015) (recognizing 
reasonable mitigation as an element of recovery in the event of an employer termination in 
breach of an agreement).  The author of this article served as chief reporter for the 
Employment Restatement project. 
9 Id. § 9.04, Comment c & Reporters’ Note to § 9.05, Comment e (awards of front pay in 
lieu of reinstatement in statutory violation cases). See generally Samuel Estreicher & 
Jeffrey M. Hirsch, Comparative Wrongful Dismissal Law: Reassessing American 
Exceptionalism, 92 N.C. L. REV. 343 (2014); Samuel Estreicher, Unjust Dismissal Laws: 
Some Cautionary Notes, 33 AM. J. COMP. L. 310 (1985). 
10 See generally BEYOND ELITE LAW: ACCESS TO CIVIL JUSTICE IN AMERICA (Samuel 
Estreicher & Joy Radice eds., 2016) (providing a general survey of the unmet legal needs 
of Americans with household incomes under $50,000 a year and of programs that seek to 
address those needs).  
11 Where social forces help entrench racial or other group discrimination, employers are 
likely to refrain from hiring and promoting workers from discriminated-against groups.  
See George A. Akerlof, The Economics of Caste and of the Rat Race and Other Woeful 
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personnel/HR staff to select qualified workers who will fit well within the 
organization.12  

As a general matter, regulation hastens this dynamic of integration 
of marginalized groups into the workplace by penalizing employers who 
discriminate against employees and job seekers in the protected categories. 
In this sense, regulation helps employers take advantage of qualified 
workers from these groups and build good will with customers from the 
same groups and others.13 

III. CASES OF CHRONIC HIRING AVERSION 
There are cases, however, where this dynamic does not work and 

non-utilization of individuals from certain protected groups is chronic. I 
have three examples in mind (though to be sure there are others):  (1) 
individuals aged 50 and over who have worked for many years for a prior 
employer and are seeking new employment; (2) individuals with obvious 
disabilities requiring costly accommodations, such as hiring readers or 
purchasing special equipment; and (3) individuals with prior records of 
conviction for serious crimes.  

In each of these (and perhaps other) cases, the employer will 
generally avoid hiring individuals from these categories even though such a 
hiring aversion is unlawful and there doubtless are individuals within those 
categories who will defy the predictions underlying these categories and 
perform as well as other employees. Most employers will avoid hiring 
individuals with these characteristics because the risks of being caught are 
																																								 																																								 																																								 																																	 	
Tales, 90 QUARTERLY J. ECON. 599, 617 (1984) (“[T]he models of statistical discrimination 
and caste explain why economic rewards may favor those who follow prevailing social 
custom; and in so doing, they give economic reasons why such social customs may 
endure.”).    
12 Assuming that, in these situations, agents of the employer strive to achieve the firm’s 
objectives.  But note that there will be situations where supervisors engage in 
discrimination even when contrary to the firm’s policies. 
13 Compare John J. Donohue III, Is Title VII Efficient?, 134 U. PA. L. REV. 1411, 1412 
(1986) (“[L]egislation that prohibits employer discrimination may actually enhance rather 
than impair economic efficiency.”), with Richard A. Posner, The Efficacy and Efficiency of 
Title VII, 134 U. PA. L. REV. 513, 515 (1987) (“[T]o the extent that it is effective, Title VII 
may generate substantial costs over and above the costs of administering the statute . . . . 
[and] Title VII may not be effective, in which event its administrative costs are a dead 
weight loss.”). 
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very low and the costs of hiring employees from these categories who turn 
out to be problematic are higher and more enduring than in the usual case. 
Ironically, regulation of termination decisions in this context may worsen 
the employability prospects of these individuals.   

For example, in the case of the unemployed older worker, we can 
assume that the individual performed adequately in the prior position but 
that the worker’s likely fit in a new organization dealing with different tasks 
or technologies and reporting to younger supervisors is difficult to predict. 
If the employer makes a mistake and hires an older worker who turns out to 
be a problematic fit, it would be very difficult, as a practical matter, to 
terminate that worker’s employment. Error costs are especially likely to be 
high in the case of a terminated older worker because the trier of fact is 
likely to indulge in a presumption in that worker’s favor. Employers 
appreciate this risk, even if they are not unduly risk-averse, and will avoid 
hiring older workers.14 

A second group involves individuals with obvious, difficult-to-
accommodate disabilities. In the U.S., the law provides that the costs of 
accommodations cannot generally be considered in deciding whether to hire 
the disabled employees. The statutory duty is to treat alike disabled and 
non-disabled workers provided that the worker is qualified to perform the 
essential functions of position with or without reasonable 
accommodations.15 Costs of providing accommodations are not generally 

																																								 																					
14 See RICHARD W. JOHNSON & JANICE S. PARK, CAN UNEMPLOYED OLDER WORKERS FIND 
WORK? (2011), http://www.danangtimes.vn/Portals/0/Docs/12816436-
Can%20Unemployed%20Older%20Workers%20Find%20Work.pdf (“Workers age 50 to 
61 who lost their jobs between mid-2008 and the end of 2009 were a third less likely than 
those age 25 to 34 to find work within 12 months, and those age 62 or older were only half 
as likely.”); NATIONAL COUNCIL ON AGING, FACT SHEET (2016), https://www.ncoa.org/wp-
content/uploads/NCOA-Mature-Workers.pdf (“Nearly half a million older adults aged 55- 
64 and 168,000 aged 65+ who wanted to work in 2014 were unemployed 27 weeks or 
longer.”). 
15 Discrimination in violation of the Americans with Disabilities Act (ADA) includes “not 
making reasonable accommodations to the known physical or mental limitations of an 
otherwise qualified individual with a disability” unless the accommodation “would impose 
an undue hardship on the operation of the business” of the employer or refusing to promote 
an otherwise qualified individual “if such denial is based on the need . . . to make 
reasonable accommodation to the physical or mental impairments” of the individual. 
42 U.S.C. § 12112(b)(5). The term “qualified individual with a disability” means “an 
individual with a disability who, with or without reasonable accommodation, can perform 
the essential functions of the employment position that such individual holds or desires.” 
42 U.S.C. §12111(8). 
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treated as cognizable under the concept of “reasonable accommodation”; 
cost considerations can come into play, if at all, only if the employer can 
establish the very difficult affirmative defense of proving “undue 
hardship.16 A good number of employers skirt the problem by avoiding 
hiring such disabled workers altogether.17 

A third example of chronic employability problems is individuals 
with a history of prior conviction for a serious crime. Here, too, the costs of 
an employer mistake are especially large because employee theft or 
violence on the job will be especially costly. Most employers will avoid 
hiring such workers altogether.18 

There are several possible responses to these hard cases. One 
response is to stiffen the penalty for employer noncompliance by increasing 
the level of damages that can be recovered, including, in the U.S., 
noneconomic and punitive damages. Relatedly, the level of enforcement can 
be increased by creating special bureaus with beefed-up resources for these 
categories of discrimination.  
																																								 																					
16 See 42 U.S.C. § 12111(10) (outlining elements of the “undue hardship” defense). 
17 See Press Release, U.S. Dept. of Labor, Bureau of Lab. Stat., Persons with a Disability: 
Labor Force Characteristics – 2015 (June 21, 2016), 
https://www.bls.gov/news.release/pdf/disabl.pdf (“The unemployment rate for persons with 
a disability was 10.7 percent in 2015, about twice that of those with no disability (5.1 
percent).”); see, e.g., Why is Job Opportunity Still Lagging for People with Disabilities?, 
PBS NEWSHOUR (March 16, 2017), http://www.pbs.org/newshour/bb/job-opportunity-still-
lagging-people-disabilities/; Abigail Abrams, You’re Autistic. You Know You Can Do a 
Good Job, but Will Employers Listen?, WASH. POST (Sept. 24, 2016), 
https://www.washingtonpost.com/national/health-science/youre-autistic-you-know-you-
can-do-a-good-job-but-will-employers-listen/2016/09/22/412956bc-4dca-11e6-a422-
83ab49ed5e6a_story.html; Associated Press, Many Workers Still Reluctant to Hire Blind 
Workers, NY DAILY NEWS (Nov. 4, 2013), http://www.nydailynews.com/life-
style/health/employers-reluctant-hire-blind-workers-article-1.1506358. For a discussion on 
the difficulty of establishing a connection between enactment of the ADA and adverse 
employment outcomes for the disabled, see generally John J. Donohue III, et al., Assessing 
Post-ADA Employment: Some Econometric Evidence and Policy Considerations, 8 
J. EMPIRICAL LEG. STUD. 477 (2011). 
18 See generally STEVEN RAPHAEL, THE NEW SCARLET LETTER: NEGOTIATING THE U.S. 
LABOR MARKET WITH A CRIMINAL RECORD (2014); JOHN SCHMITT & KRIS WARNER, 
CENTER FOR ECON. & POL’Y RES., EX-OFFENDERS AND THE LABOR MARKET (2010), 
http://cepr.net/documents/publications/ex-offenders-2010-11.pdf; Claire Martin, A Temp 
Agency That Gives Ex-Inmates a Job, and a Ride to Work, N.Y. TIMES (Sept. 4, 2016), 
https://nyti.ms/2kKxgOo (describing the efforts of a temp agency to match former convicts 
with permanent employment). Employer reluctance to hire individuals with poor credit 
history may be analogous, although the costs of an erroneous hire to the employer may be 
lower. 



Journal of Law & Public Affairs      Volume 2 

 9 

A second response to is to use “carrots” rather than “sticks” say, by 
giving employers subsidies for hiring individuals from these categories or 
giving employees vouchers they can use to mitigate for the hiring employer 
some of the costs of hiring ex-convicts.19  

These two modes of response are useful and should be encouraged 
but may be of limited reach. Presumably, existing resources, both financial 
and enforcement, represent what the government is willing or able to 
provide; more is not likely to be forthcoming any time soon.    

IV. THE “SAFE HARBOR” APPROACH 
A third response is for the responsible agency to promulgate “safe 

harbors” for employers willing to hire individuals from these categories of 
perceived high employment risk.20 The safe harbor would be in the form of 

																																								 																					
19 The Japanese government supports the continued employment of older workers through 
a combination of employer and employee subsidies and community centers.  See JOHN B. 
WILLIAMSON & MASA HIGO, OLDER WORKERS: LESSONS FROM JAPAN 3-4 (2007), 
http://dlib.bc.edu/islandora/object/bc-ir:104352/datastream/PDF/view. 
20 In the U.S., many regulatory agencies have this authority but it is rarely exercised.  See 
Title VII of the Civil Rights Act of 1964 § 713(b)(1), 42 U.S.C. § 2000e-12(b)(1) (“In any 
action or proceeding based on any alleged unlawful employment practice, no person shall 
be subject to any liability or punishment for or on account of . . . the commission by such 
person of an unlawful employment practice if he pleads and proves that the act or omission 
complained of was in good faith, in conformity with, and in reliance on any written 
interpretation or opinion of the Commission.”); Age Discrimination in Employment Act of 
1967 § 7(e)(1), 29 U.S.C. § 626(e)(1), expressly incorporating 29 U.S.C. § 259(a) (“In any 
action or proceeding based on any act or omission on or after the date of the enactment of 
this Act . . . . no employer shall be subject to any liability or punishment for or on account 
of the failure of the employer to pay minimum wages or overtime compensation under [the 
specified laws] if he pleads and proves that the act or omission complained of was in good 
faith in conformity with and in reliance on any written administrative regulation, order, 
ruling, approval, or interpretation, of the agency of the United States specified in 
subsection (b) of this section, or any administrative practice or enforcement policy of such 
agency with respect to the class of employers to which he belonged.”).  See generally 
Alfred W. Blumrosen, The Binding Effect of Affirmative Action Guidelines, 1 LAB. LAW. 
261, 266 (1985) (EEOC’s affirmative action guidelines are “the first and only EEOC 
guidelines to invoke the power of the EEOC under Section 713(b) to grant immunity from 
Title VII liability.”). See also Age Discrimination in Employment Act of 1967 § 9, 29 
U.S.C. § 628 ( “[The EEOC] may issue such rules and regulations as it may consider 
necessary or appropriate for carrying out this chapter, and may establish such reasonable 
exemptions to and from any or all provisions of this chapter as it may find necessary and 
proper in the public interest.”). There does not appear a provision similar to §713(b) of 
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a regulation, promulgated after notice and opportunity for public comment, 
that individuals from these categories may be hired as probationary 
employees for a defined, say three-year, period, during which they may be 
discharged without cause or consequence for the employer under the law 
administered by the agency. All other provisions of the antidiscrimination 
and other employment laws would remain in effect. If such employees are 
retained beyond the probationary period, they will be treated the same as 
other employees in all respects. 

The benefit of the safe-harbor approach is that it directly addresses 
the concerns that materially influence the employer’s nonhiring decision. 
The employer is given a relatively cost-free opportunity to evaluate whether 
engaging the employee from the perceived high-risk category will in fact 
entail the predicted risks or whether an employee’s actual performance will 
belie the prediction.  

Safe-harbor rules are increasingly being used in the employment 
areas, typically as a means of handling technical aspects of the legal regime, 
such as nondiscrimination testing to determine whether the coverage of an 
employee benefits plan disproportionately favors highly-compensated 
employees21 or navigating the “affordability” requirement for mandatory 
employee healthcare coverage.22 Some states are exploring safe harbor rules 
for dealing with whistleblower protections. 23  Also, the United States 
Supreme Court has introduced a form of safe-harbor approach in affording 
employers an affirmative defense to liability for sexual harassment by 
supervisors if they put in place internal processes for enabling employees to 

																																								 																																								 																																								 																																	 	
Title VII or  §§7(e)(1) or 9 of the ADEA in the ADA context. Cf. EEOC v. St. Joseph’s 
Hospital, Inc., 842 F.3d 1333 (11th Cir. 2016) (suggesting no “good-faith defense” to ADA 
liability). Absent inter-agency agreement, any EEOC-promulgated safe harbor would not 
extend beyond the laws and regulations under the EEOC’s purview. 
21 26 C.F.R. § 1.401(k)-3 (2013).  
22 I.R.C. § 4980H (2015). This Section was added to the Code by §1513 of the Patient 
Protection and Affordable Care Act, Pub. L. No. 111-148 (March 23, 2010), amended by 
the Health Care and Education Reconciliation Act of 2010 § 1003, 42 U.S.C. § 1305 
(2010).  
23  See TEX. ADMIN. CODE § 217.20(15) (2012) (requiring a “process that protects a nurse 
from employer retaliation, suspension, termination, discipline, discrimination, and 
licensure sanction when a nurse makes a good faith request for peer review of an 
assignment or conduct the nurse is requested to perform and that the nurse believes could 
result in a violation of the NPA or Board rules” and explaining that  “Safe Harbor must be 
invoked prior to engaging in the conduct or assignment for which peer review is requested, 
and may be invoked at any time during the work period when the initial assignment 
changes”).  
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make complaints and promptly investigate and provide redress for 
meritorious complaints.24 

There are three principal objections to the safe-harbor approach. The 
first is the general concern we have already encountered that the standard 
may be set too low – that employers will be given a safe harbor when 
reliance on conventional antidiscrimination enforcement would yield the 
same antidiscrimination results.  Stating the point in a somewhat different 
way, the concern is that the safe harbor will increase the incentive for 
noncompliance. 

This objection has less force in the present context because the safe 
harbor, under this proposal, would be available only for chronically 
unemployed or underemployed individuals in high-risk groups. 
Promulgation would occur only after considerable experience with 
conventional antidiscrimination enforcement.25 

The second objection is a moral objection – that a safe-harbor 
approach recognizes and legitimates discrimination against individuals in 
the perceived high-risk group who are qualified for the positions they seek. 
There is, of course, some force to this point but it must be kept in mind that 
the underlying objective of the law is to promote the employment or the 
“mainstreaming” of individuals from discriminated-against groups who are 
not participating fully in the workplace. If that employment is not occurring 
and conventional enforcement is not changing outcomes, we ought to be 
seeking approaches that will promote employability without undermining 
antidiscrimination values.26	

The third objection is based on the claimed inutility of the safe-
harbor approach. Here, the argument is that employers will hire strategically 
to take advantage of the probationary period with no intention to retain 
these employees as potential regular employees at the end of that period. 
This is largely an empirical objection to be evaluated in the course of actual 
experience with safe-harbor induced probationary employment. In addition, 
																																								 																					
24 See Faragher v. City of Boca Raton, 524 U.S. 775, 780 (1998) (holding that “an 
employer is vicariously liable for actionable discrimination caused by a supervisor, but 
subject to an affirmative defense looking to the reasonableness of the employer’s conduct 
as well as that of the plaintiff victim.”); Burlington Indus., Inc. v.  Ellerth, 524 U.S. 734, 
764-65 (1998) (arriving at the same conclusion as above). 
25 The objection raised to administrative agency opinion letters that are issued in response 
to hypothetical fact patterns would not apply.  See, e.g., Perez v. Mortgage Bankers Ass’n., 
135 S.Ct. 1199 (2015).   
26 To minimize stigmatization, individuals would self-identify for participation in the 
program. 
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it is difficult to understand what benefits would accrue to the employer in 
engaging in such a stratagem. Hiring a new employee always entails 
training and workforce-integration costs, which most employers will not 
want to incur unless they hope to recoup that investment over the course of 
sustained employment. Moreover, the proposal envisions an above-board, 
transparent program; participating employers would be operating under 
some measure of public scrutiny.  And the government agency providing 
the safe harbor would take account of the employer’s record in deciding 
whether to allow that employer’s continued participation in the program.27 

This is a preliminary look at the potential benefits of a “safe harbor” 
approach to antidiscrimination goals. Creation of carefully cabined 
regulatory safe harbors for hiring employees from high-risk categories has 
the potential to spur improved utilization of such employees with limited 
harm to the moral force of the antidiscrimination regime. 

																																								 																					
27 These points also should serve to minimize the related moral and legal concern that 
participating employers would be given a privilege to engage in otherwise unlawful 
intentional discrimination when discharging these probationary employees. 
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CLASS ACTION REFORM:  
CLOSING THE COURTHOUSE DOORS ON 

VICTIMS, ONE LAWSUIT AT A TIME 
 

Henry C. “Hank”Johnson*†

 

I. INTRODUCTION 
The American legal system is once again under attack by those with 

a vested interest in stifling access to the courts. Pursuing legal action 
through the courts is one of the few tools aggrieved consumers have that 
allows them to have a fair shot against wrongdoers with unlimited 
resources. Through legal mechanisms like class actions or bankruptcy 
trusts, injured victims are able to pool their resources together or to seek 
compensation for injuries caused by companies that may no longer exist. 
Unfortunately, access to a fair and effective justice system for the injured, 
the battered, and the disenfranchised is in grave danger due to restrictive 
Republican-led legislation like H.R. 1927 (the Fairness in Class Action Act) 
and unfavorable Supreme Court precedents.1 The bill restricts the class 
certification process established under Federal Rule of Civil Procedure 23. 
By limiting class actions, injured consumers lose their incentive to pursue 
legal action. Embedded in this bill was also language aimed at toxic tort 
litigation, specifically asbestos-related.2 This language looked to strip away 
any incentive for injured workers and veterans from seeking justice. It does 
so by making litigation cost prohibitive and exposes plaintiffs to 
unnecessary invasions of their privacy. The American legal system is one of 
the few tools the average American has to level the playing field in the 
search for justice, and it must be preserved.   
 

																																								 																					
* U.S. House of Representatives Congressman for Georgia’s Fourth Congressional District. 
† This article is co-authored by Arthur D. Sidney, Rep. Johnson’s Chief of Staff. 
 
1 Fairness in Class Action Act Litigation and Furthering Asbestos Claim Transparency Act 
of 2016, H.R. 1927, 114th Cong. § 2-3 (2016) [hereinafter Fairness in Class Action Act]. 
2 Id.  
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II. FAIRNESS IN CLASS ACTIONS ACT 
Former United States Supreme Court Justice William O. Douglas 

said “the class action is one of the few legal remedies the small claimant has 
against those who command the status quo.”3 A class action is often the sole 
means of enabling individuals, regardless of their financial means, to 
remedy injustices committed by powerful, multi-million dollar corporations 
and institutions. Class action lawsuits have been used, inter alia, by 
employees to remedy patterns of racial, age, or gender discrimination; to 
compensate homeowners affected by an environmental disasters; to make 
whole consumers who were deceived by false advertising; to ensure 
manufacturers are punished for producing a prescription drug with 
dangerous side effects; and to assist investors who lost their savings due to 
fraud committed by corporate executives. 

A. Procedural Background  
The American legal system is an adversarial one based on a premise: 

a dispute involving parties with a genuine interest in the outcome will result 
in vigorous legal debate of the issues and this, in turn, serves not only the 
individual parties but also the greater public. The class action lawsuit is one 
of the tools used to quickly adjudicate injuries for a large number of 
individuals harmed in a similar manner by the same wrongdoer. 
Empowering individuals to sue in a large group is permissible under Rule 
23 of the Federal Rules of Civil Procedure.4 Rule 23 allows someone with a 
claim that is too small to pursue individually to instead sue on behalf of a 
larger "class" of individuals who have been victimized by the same 
wrongdoer.5  

Originally class members had to "opt in" to class action suits to be 
included in the settlement or verdict.6 The opt-in method placed limits on 
the number of plaintiffs who could seek relief, because it often meant they 
needed to know in advance that a class action was being pursued that could 

																																								 																					
3 Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 186 (1974) (Douglas J. dissenting). 
4 FED. R. CIV. P. 23.  
5 FED. R. CIV. P. 23(b)(3).  
6 NICHOLAS M. PACE, CLASS ACTIONS IN THE UNITED STATES OF AMERICA: AN OVERVIEW 
OF THE PROCESS AND EMPIRICAL LITERATURE, RAND INSTITUTE FOR CIVIL JUSTICE 2 
(2007), available at 
http://globalclassactions.stanford.edu/sites/default/files/documents/USA__National_Report
.pdf [hereinafter PACE, CLASS ACTIONS]. See generally FED. R. CIV. P. 23(a)(3) (1938).   
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impact their interests. 7  This is often unrealistic and impracticable, 
considering the large number of individuals who may have been injured. 
This all changed in 1966. 

The 1966 amendments to Rule 23 expanded the scope of class 
actions by allowing judges to certify certain types of classes that presumed 
class member participation unless individuals formally excused 
themselves.8 This created extremely large class actions with thousands of 
injured parties and with substantial aggregate monetary damage claims.9 
The result was that certified class action cases actually had teeth and put 
wrongdoers on notice.  

Currently, to proceed as a class action under the modern rule, a court 
must meet the requirements under both Rules 23(a) and 23(b). First, the 
court must make the following findings: (1) the number of class members 
renders it impracticable to join them in the action; (2) the class members' 
claims share common questions of law or fact; (3) the claims or defenses of 
the proposed class representatives are typical of those for the rest of the 
class; and (4) the proposed class representatives will adequately protect the 
interests of the entire class.10  

Furthermore, the court must make at least one of the following 
findings: (1) separate actions by or against the class members would create 
the risk of inconsistent rulings, or a ruling with respect to individual class 
members may be dispositive of other class member claims thereby 
“substantially impair[ing] or imped[ing] their ability to protect their 
interests”; (2) the party against whom the class seeks relief “has acted or 
refused to act on grounds generally applicable to the class” so that 
injunctive or declaratory relief as to the entire class would be appropriate; 
or (3) common questions of law or fact common “predominate” over class 
member specific questions, and that proceeding by way of class action 
would be “superior to other available methods” for resolving the dispute.11 

B. Notable Class Actions 
Following the implementation of the “modern” Rule 23, plaintiffs 

were able to adjudicate corporate wrongs in several notable cases – cases 
under which the original version of the rule would not have been successful.  
																																								 																					
7 Id.  
8 PACE, CLASS ACTIONS, supra note 6. 
9 Id.  
10 FED. R. CIV. P. 23(a). 
11 FED. R. CIV. P. 23(b). 
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Thousands of commercial fishermen, cannery workers, landowners, 
and Alaska natives were able to obtain relief against Exxon Mobil for one 
of the nation’s largest oil spills.12 The Exxon Valdez ran aground in March 
1989, spilling 11 million gallons of oil into Prince William Sound.13  

In 1996, residents of Hinkley, California obtained substantial 
damages against their utility provider, Pacific Gas and Electric (“PG&E”), 
for its illegal dumping of 370 million gallons of cancer-causing chemicals 
into the town’s water supply.14 

In 2006, investors in Enron corporate stock were successful in a 
shareholder securities class action after their stock became worthless during 
the company’s collapse. 15  Enron, an energy giant, collapsed after 
accounting tricks could no longer hide billions in debt or make failing 
ventures appear profitable. The collapse wiped out thousands of jobs, more 
than $60 billion in market value, and more than $2 billion in pension 
plans.16 

In 2014, employees of Wal-Mart were successful in a wage class 
action suit against the retailer for failing to compensate them for rest breaks 
and all hours worked.17 The decision affected 187,000 Wal-Mart employees 
who worked in Pennsylvania between 1998 and 2006.18 

The ability to seek redress in court – let alone settlements for 
plaintiffs like those in Hinkley and Enron – are under assault by both the 
Supreme Court and this Republican-led Congress. 

																																								 																					
12 In re Exxon Valdez, 270 F.3d. 1215, 1242 (9th Cir. 2001). 
13 Id. at 1246; Alan Taylor, The Exxon Valdez Oil Spill: 25 Years Ago Today, ATLANTIC, 
Mar. 24, 2014, available at http://www.theatlantic.com/photo/2014/03/the-exxon-valdez-
oil-spill-25-years-ago-today/100703/.   
14 Sedina Banks, The “Erin Brockovich Effect”: How Media Shapes Toxics Policy, 26 
ENVIRONS ENVTL. L. & POL’Y J. 219, 228. See generally Kathleen Sharp, “Erin 
Brockovich”: The Real Story, SALON ARTS & ENT. (Apr. 14, 2000), 
http://www.salon.com/2000/04/14/sharp/. 
15 In re Enron Corp. Sec., Derivative & ERISA Litig., 235 F. Supp. 2d 549, 549 (S.D. Tex. 
2006). 
16 Juan A. Lozano, Skilling Sentenced to 24 Years in Prison, WASH. POST, Oct. 23, 2006, 
http://www.washingtonpost.com/wp-
dyn/content/article/2006/10/23/AR2006102300729_pf.html. 
17 Braun v. Wal-Mart Stores, Inc., 24 A.3d 875, 875 (Pa. Super. 2011). 
18 Amy Joyce, Wal-Mart Workers Wage Suit, WASH. POST. Oct. 13, 2006, 
http://www.washingtonpost.com/wp-
dyn/content/article/2006/10/12/AR2006101201608.html. 
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III. FACT ACT 
Buried within section 3 of H.R. 1927, the “Fairness in Class Action 

Litigation Act of 2015,” is another bill dangerous to consumers and 
plaintiffs –H.R. 526, the “Furthering Asbestos Claim Transparency (FACT) 
Act of 2015.”19 

Simply put, the FACT Act is a measure designed by the asbestos 
industry to prevent or delay adequate compensation for victims suffering 
life-long consequences caused by the industry’s deadly product.20 Without 
any factual evidence supporting the claim, there is fraud in the bankruptcy 
trusts. This misguided legislation would create a major hurdle for families 
already facing an insurmountable fight against asbestos-related diseases, 
while simultaneously violating their privacy through the publication of 
sensitive information about claimants’ medical history.   

A. Asbestos Exposure  
In 2011, the Government Accountability Office (GAO) reported that 

asbestos litigation “has been the longest-running mass tort litigation in U.S. 
history,” rising out of the lengthy exposure of millions of Americans to 
asbestos, a fibrous material used in numerous products across many 
industries that has been linked to serious malignant and nonmalignant 
diseases, including Mesothelioma and other cancers.21 The National Cancer 
Institute reports that asbestos has been used in everything from ceiling and 
floor tiles to crayons, roofing, and brake pads, affecting millions of 
Americans and veterans since the 1940s.22 In its 2011 report, the GAO 
notes that evidence produced by early lawsuits against asbestos 
manufacturers demonstrated “these manufacturers had known but concealed 
information about the dangers of asbestos exposure or that such dangers 

																																								 																					
19 Fairness in Class Action Act, supra note 1, at § 3. 
20 Alex Formuzis, Asbestos Industry Covered Up Danger for Decades, and Evades 
Responsibility Today, HUFFINGTON POST BLOG (June 6, 2016, 1:51 PM), 
http://www.huffingtonpost.com/alex-formuzis/asbestos-industry-
covered_b_10322522.html.   
21 U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-11-819, ASBESTOS INJURY COMPENSATION: 
THE ROLE AND ADMINISTRATION OF ASBESTOS TRUSTS (2011) [hereinafter ASBESTOS 
INJURY COMPENSATION].  
22 National Cancer Institute, Asbestos Exposure and Cancer Risk, NATIONAL CANCER 
INSTITUTE (May 9, 2009), https://www.cancer.gov/about-cancer/causes-
prevention/risk/substances/asbestos/asbestos-fact-sheet. 
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were reasonably foreseeable.” 23  The Environmental Working Group, a 
public-interest group, estimates that asbestos exposure results in 10,000 
deaths every year.24 

Since the 1970s, the use of asbestos in products has either been 
tightly regulated or banned altogether. In 1986, for example, the 
Occupational Safety and Health Administration (OSHA) stated that it was 
“aware of no instance in which exposure to a toxic substance more clearly 
demonstrated detrimental health effects on humans than has asbestos 
exposure.  The diseases caused by asbestos exposure are life-threatening or 
disabling.”25 In 1988, the Environmental Protection Agency (EPA) found 
that the presence of asbestos in schools was “extremely hazardous,” and in 
1990, banned the manufacture, processing, importation, and distribution of 
materials or products containing asbestos altogether.26 

B. Asbestos Trusts 
Due to the extremely dangerous nature of asbestos exposure and the 

countless Americans affected, corporate defendants have sought to shield 
themselves from civil liability through the bankruptcy process. As the GAO 
has observed, approximately 100 companies filed for bankruptcy relief at 
least in part due to asbestos-related liability.27 Under section 524(g) of the 
Bankruptcy Code, these companies may shift their asbestos liabilities to a 
trust fund in certain circumstances.28 In doing so, these corporations are 
able to either restrict potential relief for asbestos claimants or isolate their 
core business assets from asbestos claims. Once the trust is established, it 
assumes all of a corporation’s liabilities for personal injury, wrongful death, 

																																								 																					
23 ASBESTOS INJURY COMPENSATION, supra note 21, at 8. 
24 News Release, Environmental Working Group, EWG Action Fund: New Congress 
Aligns with Asbestos Industry (Feb. 4, 2015), available at 
http://www.ewg.org/release/ewg-action-fund-new-congress-aligns-asbestos-industry. 
25 Occupational Exposure to Asbestos, Tremolite, Anthophyllite, and Actinolite, 51 Fed. 
Reg. 22612 (June 20, 1986), available at 
https://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=federal_register&p_i
d=13570. 
26 U.S. ENVTL. PROT. AGENCY, EPA STUDY OF ASBESTOS-CONTAINING MATERIALS IN 
PUBLIC BUILDINGS (1988), available at 
https://www.mesothelioma.guide/documents/EPA_study_asbestos-
containing_materials.pdf. 
27 ASBESTOS INJURY COMPENSATION, supra note 21, at 2.  
28 Asbestos Bankruptcy Trust Claims Transparency Act, 11 U.S.C. § 524(g) (2016). 
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or property damages allegedly caused by the presence or exposure to 
asbestos or asbestos-containing products.29  

As of 2011, there are approximately 60 asbestos bankruptcy trusts in 
operation, controlling a combined total of $36.8 billion in assets.30 Trustees 
administering these funds are responsible for managing the trust for the sole 
benefit of present and future claimant beneficiaries. Claims on the trust 
require a careful application process, which entails a review of a claimant’s 
medical condition, medical records, and other evidence of their exposure to 
asbestos products, which may include an asbestos victim’s work history, 
employer records, Social Security records, and deposition testimony taken 
during any litigation.31 

According to the GAO, 98% of the 52 trusts that it reviewed 
required claim auditing.32 All of these trusts, the GAO found, “incorporate 
quality assurance measures into their intake, evaluation, and payment 
processes,” and are “committed to ensuring that no fraudulent claims are 
paid by the trust, which aligns with their goals of preserving assets for 
future claimants.”33 Additionally, the GAO reported that none of these 
audits had identified any instances of fraud on the trust by claimants or 
otherwise.34 

While there have been isolated reports of fraudulent claims over the 
past several decades, these instances were commonly attributed to human 
error. Following reports of initial claims of abuse in 2004, the Judiciary 
Committee conducted an oversight hearing on the issue, but no evidence of 
systemic fraud or abuse was found.35 Additionally, an article published in 
the Wall Street Journal purporting to document “numerous apparent 
anomalies” regarding various asbestos claims was subsequently debunked.36 
In her response to this article, Joan Claybrook, the former president of 
Public Citizen and head of the National Highway Traffic Safety 
Administration, noted that there is “no evidence to support assertions of 
significant fraud in claims by asbestos victims,” and furthermore, that “of 
																																								 																					
29 ASBESTOS INJURY COMPENSATION, supra note 21, at 8. 
30 Id. at 3. 
31 Id. at 17-18. 
32 Id  at 22. 
33 Id. at 23. 
34Id. 
35 Furthering Asbestos Claim Transparency (FACT) Act, H.R. REP. NO. 112–687, at 36-37 
(2013). 
36 Joan Claybrook, Fraud Made the Asbestos Illness Situation Much Worse, Letter to the 
Editor, WALL ST. J., May 19, 2013, at A16.  
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millions of claims filed at the company asbestos trusts, the Journal's 
extensive investigation identified an error and anomaly rate of only 0.35%, 
much of that due to mistakes by the trusts, not the victims.”37 

Notwithstanding any evidence of fraud on asbestos trusts, section 3 
of H.R. 1927 would require these trusts to: (1) file a quarterly report with 
the bankruptcy court and United States Trustee that includes information 
concerning asbestos claimants; and (2) provide any information related to 
payment from and demands for payment from such trust to any party to any 
action in law or equity if such action concerns liability for asbestos 
exposure.38  

As I have previously expressed during a Congressional hearing, 
little would stop this legislation from allowing third parties to collect and 
monetize claimants’ medical history or using this information to 
discriminate against victims and their families.39 The bill would undermine 
the privacy of asbestos victims by requiring the public disclosure of their 
personal information when they seek payment for injuries. The bill would 
require this information to be published on the bankruptcy court's case 
docket, which is easily accessible online.40 Such information, once placed 
online and in the public domain, could be used by data collectors and other 
entities for purposes that have absolutely nothing to do with compensation 
for asbestos exposure. 

While some argue that the bill specifically excludes claimants’ 
confidential medical records or full social security number, at best, this is an 
admission against interest, indicating that the majority well understands the 
privacy risks inherent to the legislation’s Asbestos Death Database. At 
worst, this provision would still allow for the public disclosure of an 
asbestos victim’s name, address, work history, the last four digits of their 
Social Security number, photograph, information relating to their family 
members, and other personally identifying information. It isn’t difficult to 
imagine what insurance companies, identity thieves, prospective employers, 
lenders, or anyone else who values access to large sets of personal data, 
could do with that information.   
																																								 																					
37 Id. 
38 Fairness in Class Action Act, supra note 1, at § 3(a). 
39 Furthering Asbestos Claim Transparency (FACT) Act of 2015: Hearing Before the 
Subcomm. on Regulatory Reform, Commercial & Antitrust Law of the H. Comm. on the 
Judiciary, 114th Cong. 8 (2015) (statement of Henry C. “Hank” Johnson, Jr., Member, 
Subcomm. on Regulatory Reform, Commercial & Antitrust Law of the H. Comm on the 
Judiciary) [hereinafter FACT Hearing].  
40 Fairness in Class Action Act, supra note 1, at § 3(a). 
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C. Asbestos Litigation 
In addition to existing confidentiality requirements for claimant 

information, there are substantial costs associated with the bill’s disclosure 
requirements.  As the GAO reported, representatives for a single trust 
reported they incurred $1 million in attorneys’ fees alone to respond to a 
disclosure request for every document on every claimant. 41  These 
unnecessary costs drain the asbestos trusts’ limited time, resources, and 
capital, rather than ensure a modicum of additional accountability, and in 
the process, cost asbestos victims and benefit corporate defendants. Trusts 
only have a finite amount of money available for future asbestos victims, 
and these unnecessary costs simply reduce the fund even more. The bill 
includes a meager compensation provision, entitling trusts to seek payment 
for reasonable costs incurred, but this will be subject to further dispute, 
litigation, and other costs to the asbestos trusts, resulting in less funds for 
asbestos victims.42 

Moreover, claimant information is already discoverable if relevant 
to a claim or defense at trial. Both state and Federal rules of civil procedure 
already allow a defendant to gain all relevant information about a claimant’s 
exposure during discovery. 43  Rather than providing for broader 
transparency for both parties in litigation, as the bill purports to do, it 
instead creates significant hurdles for asbestos victims and their families.44 
This proposition is especially troubling when we stop to consider the 
equities of these actions where defendants and claimants are rarely on equal 
footing during discovery, or any other stage of litigation. In asbestos 
exposure cases, it is the defendant corporations who have control of most (if 
not all) of the evidence.  

This section is merely a solution in search of a problem. The 
requirement is fundamentally unfair, imposing burdens only on asbestos 
trusts and easing the process for corporate defendants.  Unlike government 
agencies, which are charged with protecting the public interest in a 
transparent manner, corporate defendants typically require settlement 

																																								 																					
41 ASBESTOS INJURY COMPENSATION, supra note 21, at 30. 
42 Fairness in Class Action Act, supra note 1, at § 3(a). 
43 See, e.g., FED. R. CIV. P. 26 (governing the exchange of information between parties of a 
case and mandating disclosure of certain details); see also Seymour Moskowitz, 
Rediscovering Discovery: State Procedural Rules and the Level Playing Field, 54 
RUTGERS L. REV. 595, 613 (2002) (“Most state [discovery] rules follow the general 
outlines of federal procedure . . . .”) . 
44 FACT Hearing, supra note 39, at 8.  
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agreements to include nondisclosure agreements.  These agreements prevent 
subsequent plaintiffs from obtaining evidence of corporate liability and 
harm, concealing wrongdoing from the public and other asbestos victims 
harmed through corporate misconduct. 

In addition to efforts to pass federal legislation to benefit corporate 
asbestos defendants, groups like the American Legislative Exchange 
Council (ALEC) have aggressively pushed model legislation at the state 
level to further restrict asbestos trust claims.45 As the Center for Media and 
Democracy notes, the ALEC legislation, entitled the Asbestos Claim 
Transparency Act, would allow defendants to delay lawsuits until asbestos 
victims file claims with any possible asbestos trusts – no matter how little 
the potential recovery may be.46 A version of the bill introduced on the 
federal level actually goes a step further and puts the burden of disclosure 
on the victims, rather than the defendants.47 This legislation places an 
automatic stay on any claim by an asbestos victim and creates cyclical 
delays in the litigation process. This legislation would “benefit corporations 
like Crown Holdings, a Fortune 500 company with over $8 billion in annual 
sales that has worked with ALEC for years to legislate its way out of 
compensating asbestos victims, as well as ALEC member Honeywell 
International, which has faced significant asbestos liability in recent 
years.”48 Several states have already introduced or adopted this legislation. 
Combined with section 3 of H.R. 1927, this measure will guarantee that the 
asbestos industry and its insurers pay as little to their victims as possible.49 
Even more so, the delays and burdens created by these provisions 
essentially delay any form of meaningful recovery for asbestos victims – 
many of whom are operating on borrowed time.  

																																								 																					
45 See Asbestos Claims Transparency Act: Model Policy, ALEC, 
https://www.alec.org/model-policy/asbestos-claims-transparency-act/ (last updated June 
28, 2013). 
46 Brendan Fischer, Justice Denied: 71 ALEC Bills in 2013 Make It Harder to Hold 
Corporations Accountable for Causing Injury or Death, PR WATCH (July 10, 2013), 
http://www.prwatch.org/news/2013/07/12172/justice-denied-71-alec-bills-2013-make-it-
harder-hold-corporations-accountable-ca. 
47 Editorial Board, One-Sided Bill on Asbestos Injuries, N.Y. TIMES, June 20, 2013, 
https://nyti.ms/2lusR1K.  
48 Brendan Fischer, Wisconsin Poised to Pass ALEC's Deadly Asbestos Bill, PR WATCH 
(Mar. 20, 2014), http://www.prwatch.org/news/2014/03/12424/wi-assembly-takes-alec-led-
national-effort-narrow-access-courts-asbestos-victims. 
49 Fairness in Class Action Act, supra note 1, at § 3.  
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Asbestos victims who seek justice should receive the same privacy 
protections as other patients. Not a single asbestos victim supports this 
provision.50 To the contrary, there have been waves of opposition to the bill, 
from veterans groups to asbestos victims to public interest groups.51 In fact, 
veterans make up a significant portion of the victims suffering from 
asbestos-related diseases; veterans account for 30 percent of all 
Mesothelioma cases despite only representing a small portion of the overall 
U.S. population.52 This is because asbestos was used extensively by the 
military for years in the barracks, naval ships, pipes, shipyards, vehicles, 
and other common military equipment.  

Indeed, if we remove the unfounded rhetoric behind this legislation, 
all we are left with is a proposal to create an Asbestos Death Database with 
the sole purpose of allowing Koch Industries, other asbestos defendants, 
and large asbestos insurers to easily access other asbestos corporations’ 
lists, so they can determine if asbestos victims are getting what they view as 
“too much justice” and if there is a way they can nickel and dime the 
families they have devastated.  After all, it wasn’t the victims or their 
families who concealed the harms and existence of asbestos for decades 
from the public; it was the corporate defendants supporting this legislation. 

Finally, for the second straight Congress, the Republican majority 
has specifically chosen to ignore, disregard, and cast aside the hardships of 
asbestos victims and families – many of whom are veterans. In fact, during 
the subcommittee hearing on this bill, although victims were not invited to 
testify on the bill, they and their families were made to suffer further insult 
by being asked to collectively stand and respond to questions at the 
majority’s request.53 These families did not travel to Washington to be 
ridiculed or made part of a legislative circus. They came here to have their 
voices heard on legislation that has very real consequences for real people. 
After retracting a promise to these families last Congress, I am disappointed 

																																								 																					
50 FACT Hearing, supra note 39, at 7.  
51 Press Release, Center for Justice and Democracy, CJ&D Statement Condemning Passage 
of H.R. 1927 (Jan. 8, 2016). 
52 Travis J. Tritten, House Passes Asbestos Bill Over Veterans’ Objections, STARS & 
STRIPES, Jan. 8, 2016, https://www.stripes.com/news/house-passes-asbestos-bill-over-
veterans-objections-1.387802. 
53 See FACT Hearing, supra note 39, at 111 (recording that Congressman Darrell E. Issa 
asked asbestos families and victims to stand and indicate whether they all have ongoing 
cases or they have already settled their cases). 
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to report the majority has again refused to allow these families to testify on 
the real effects of this bill.54 

IV. ACCESS TO THE COURTS AND RECENT SUPREME 
COURT DECISIONS 

In the early 19th century, the Supreme Court of the United States 
established the right of every American to free access to the court. Chief 
Justice John Marshall penned landmark rulings affirming the Constitution’s 
promise of access to courts. However, over the last half century, the 
Supreme Court has eroded the fundamental right to access the courts, which 
merely exacerbates the legislative efforts we are seeing on the floor today. 
Chief Justice John Roberts and Justice Antonin Scalia remain the biggest 
modern day impediment to civil litigants seeking justice in our judiciary. 

Chief Justice Roberts has refused to affirm rulings that provided 
unfettered access to the courts.55 In casting these votes to limit access to the 
courts, Roberts has repeatedly disregarded the constitutional intent to 
provide a robust judiciary that would serve to protect people from unlawful 
action by the other branches of government, but he also has disregarded 
Supreme Court precedent repeatedly affirming that access to the courts is, 
as Chief Justice Marshall put it, critical to the “very essence of civil 
liberty.”56 

For example in Summers v. Earth Island Institute, in a 5-4 opinion 
written by Justice Scalia and joined by Chief Justice Roberts, the Supreme 
Court limited the ability of environmental organizations to challenge the 
U.S. Forest Service’s enforcement of regulations that exempted specific 
small projects from the notice, comment, and appeal process applicable to 
larger land management decisions.57 The Court rejected the plaintiffs’ claim 
that the “deni[al of] the ability to file comments on some Forest Service 
actions constituted sufficient “procedural injury” to sue.58 As Justice Breyer 

																																								 																					
54 Karen Marshall, U.S. Approval of FACT Act Far From Transparent, ASBESTOS.COM 
(Nov. 15, 2013), https://www.asbestos.com/blog/2013/11/15/fact-act-harms-asbestos-
victims/. 
55 Adam Liptak, Chief Justice’s Report Praises Limits on Litigants’ Access to Information, 
N.Y. TIMES, Dec. 31 2015, https://nyti.ms/2m9uBuw. 
56 Marbury v. Madison, 5. U.S. 137, 163 (1803). 
57 Summers v. Earth Island Institute, 555 U.S. 488, 488 (2009).  
58 Id. at 496. 
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wrote in dissent, “Nothing in the record or the law justifies [the] 
counterintuitive conclusion” that the plaintiff environmental organizations 
and their members “do not suffer any ‘concrete injury’” when the Forest 
Service sells timber for logging on ”many thousands” of small woodland 
parcels without following legally required procedures.59 

Chief Justice Roberts’s votes and opinions on access to the court 
reflect the strong view that courts are often the wrong place to seek relief 
for a broad array of injuries. This completely misguided theory undermines 
one of the basic tenants of the U.S. Constitution.60 

V. CONCLUSION  
Class actions serve several public interest goals, to “include the 

protection of the defendant from inconsistent obligations, the protection of 
the interests of absentees, the provision of a convenient and economical 
means for disposing of similar lawsuits, and the facilitation of the spreading 
of litigation costs among numerous litigants with similar claims.” 61 
Moreover, “the class action device saves the resources of both the courts 
and the parties by permitting an issue potentially affecting every [class 
member] to be litigated in an economical fashion.”62  

The courts are one of the few avenues in which the average 
American can level the playing field against those with unlimited resources. 
Bills like H.R. 1927 stifle the ability of the average citizen to enjoy their 
constitutionally protected right to remedy wrongs through the judicial 
process. It and similar legislation is un-American and should not be the law 
of our land. I respectfully disagree with the substance of this legislation and 
will continue to oppose any bill that will restrict access to our courts. 
	

																																								 																					
59 Id. at 501 
60 The First Amendment to the U.S. Constitution establishes the right to “petition the 
government for a rederess of grievances.” U.S. Const. amend. I. The Fifth and Fourteenth 
guarantee a right to “due process of the law.” U.S. Const. amends. V, XIV. Together, 
American citizens are granted a right of access to the courts if their rights have been 
violated. 
61 U.S. Parole Comm'n v. Geraghty, 455 U.S. 388, 402-03 (1980).   
62 Califano v. Yamasaki, 442 U.S. 682, 702 (1979). 
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BEYOND THE PERSONAL BENEFIT TEST:  
THE ECONOMICS OF TIPPING BY INSIDERS 

 
Jonathan R. Macey*

	
Recent insider trading cases reveal a stark conceptual divide between the federal 
courts and the U.S. Securities and Exchange Commission (SEC) regarding liability 
for securities fraud in cases in which an insider (a “tipper”) gives material non-
public information to a market professional or close friend or other potential 
trader (a “tippee”). Following the landmark Supreme Court case called Dirks v. 
SEC, the federal courts do not impose liability on tippers or tippees unless there 
the tipper receives a consequential personal benefit or is a close friend or relative 
of the tippee. The SEC abjures this "personal benefit" requirement, and would 
define the concept of personal benefit so broadly as to remove it as an impediment 
to insider trading prosecutions.  

This Article explains the economic function of the personal benefit test as 
establishing the criterion upon which legitimate trading on the basis of material 
non-public information can be distinguished from venal or corrupt trading. The 
Article shows that the personal benefit test, while a valuable innovation to insider 
trading jurisprudence, is severely limited because it does not capture all of the 
various motivations that cause insiders to convey material non-public information 
to traders. This Article fills that gap by providing a complete taxonomy of tipping 
and trading, and explaining the legal consequences of all of the various forms of 
insider trading. 

I. INTRODUCTION 
There is a lot of confusion about the permissibility of insider 

trading1 because regulators lack a complete understanding of the legitimate, 

																																								 																					
* Sam Harris Professor of Corporate Law, Securities Law and Corporate Finance at Yale 
Law School.  Thank you to Kayla DeLeon, who graduated from Yale Law School in 2017 
and provided exemplary research assistance.  I am grateful for comments received at the 
Yale Law School Faculty Workshop and from Bruce Ackerman, Henry Hansmann, 
Roberta Romano, and David Super. 
 
1 In this Article, I use the term “insider trading” to mean the trading on the basis of an 
informational advantage (an informational asymmetry between purchasers and sellers) that 
occurs when one party trades on the basis of material non-public information that is neither 
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non-corrupt reasons that insiders regularly reveal material non-public 
information to Wall Street market professionals such as traders at hedge 
funds and investment banks. This incomplete understanding of why people 
tip is accompanied by a concomitant lack of understanding about the role 
that tipping plays in stock markets and reveals a core disagreement between 
the U.S. Securities and Exchange Commission (SEC) and the federal courts 
about whether the law should prohibit all or only certain forms of trading by 
those with an acute informational advantage over their counter-parties. 

Specifically, the confused state of the law results from the fact that 
we lack a complete account of the economic effects of tipping. The existing 
test for determining liability in tipping cases, the personal benefit test 
invented by Justice Powell in Dirks v. SEC,2 is a brilliant innovation.3 The 
point of the test is to distinguish when trading on the basis of tips from 
insiders is beneficial and should be permitted, versus when such trading is 
harmful to markets and should be banned.   

But like many prototypes, it is somewhat crude. The Dirks test is 
crude because it divides tippers into two stark categories: those who receive 
a personal benefit in exchange for their tip and those who do not.4 Those 
who receive a benefit when they tip have broken the law, while those who 
receive no benefit have not. The goal of this Article is to offer a more 
nuanced approach to tipping that better tracks the various reasons why 
tipping actually occurs in trading markets and more accurately sorts 
permissible from impermissible insider trading. 

																																								 																																								 																																								 																																	 	
reflected in the market price of the security being traded, nor available to the insider’s 
counter-party prior to the trade.  Of course insiders such as corporate officers or lawyers 
and investment bankers who have regular access to material non-public information 
sometimes trade only after such information is disclosed.  Such trading is not controversial 
and this Article does not consider such trading. 
2 463 U.S. 646 (1983).  
3 See generally Jonathan R. Macey, The Genius of the Personal Benefit Test, 69 STAN. L. 
REV. ONLINE 64 (2016) (arguing that the personal benefit test, and insider trading law more 
generally, is clear and sensible, and that any arguments to the contrary stem from 
inconsistencies among the executive branch and the judiciary—not between the federal 
courts themselves).  
4 See Dirks v. SEC, 462 U.S. 646, 663 (“To determine whether a disclosure itself deceives, 
manipulates, or defrauds shareholders, the initial inquiry is whether there has been a breach 
of duty by the insider. This requires courts to focus on . . . whether the insider receives a 
direct or indirect personal benefit from the disclosure, such as a pecuniary gain or a 
reputational benefit that will translate into future earnings.” (citation and quotations 
omitted)). 
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This Article begins by briefly recounting the fundamental 
disagreement between the SEC and the courts about the role that insider 
trading law plays in capital markets. The SEC takes the view that the 
purpose of the law is to alleviate asymmetries in information between 
trading parties in order to promote “fairness,” which the SEC equates with 
parity of information among traders.5 The Supreme Court has explicitly and 
repeatedly rejected the SEC’s fairness approach to insider trading law. The 
Court’s interpretation of Section 10(b) of the Securities Exchange Act of 
19346—the anti-fraud provision of the Exchange Act—is not designed to 
promote fairness among strangers who trade in anonymous markets. Rather, 
it is designed to police trading by insiders, as well as the interactions of 
insiders and Wall Street traders, and to regulate the improper use of 
proprietary corporate information.7 

Because the SEC views any sort of trading on the basis of an 
informational advantage as unfair, it would ban all such trading. For the 
SEC, the motivation of a tipper is irrelevant because all tipping is bad given 
that it enables trading on the basis of an informational advantage over one’s 
counter-party.8 In sharp contrast, the Court’s view is that only tipping that 
reflects a breach of a tipper’s pre-existing duties of trust and confidence is 
problematic.9   

The difference between the SEC’s approach and that of the Supreme 
Court could not be more profound. Because the SEC views trading on the 

																																								 																					
5 See e.g. Jonathan R. Macey, From Fairness to Contract: The New Direction of the Rules 
Against Insider Trading, 13 HOFSTRA L. REV. 9, 35 & n.133 (1984) (finding that the SEC 
in Dirks harkened back to a “bygone fairness era.”) 
6 Securities Exchange Act of 1934, ch. 404, 48 Stat. 881 (codified at 15 U.S.C. §§ 78a–
78pp (2006)). The SEC adopted Rule 10b-5, pursuant to the authority delegated to it in 
§10(b).  17 C.F.R. § 240.10b-5 (1980); see also United States v. O’Hagan, 521 U.S. 642, 
651 (1997) (“Pursuant to its § 10(b) rulemaking authority, the Commission has adopted 
Rule 10b–5 . . . .”).  
7 Jonathan R. Macey & Maureen O'Hara, Regulation and Scholarship: Constant 
Companions or Occasional Bedfellows?, 26 YALE J. ON REG. 89, 106 (2009).  
8 See Dirks v. SEC, 463 U.S. 646, 651 (“The SEC concluded: Where tipees - regardless of 
their motivation or occupation - come into possession of material corporate information 
that they know is confidential and know or should know came from a corporate insider, 
they must either publicly disclose that information or refrain from training” (emphasis 
added) (citation and internal quotations omitted)). 
9 See Dirks v. SEC, 463 U.S. 646, 654-55 (citing Chiarella v. United States, 455 U.S. 222, 
232 (“[T]here can be no duty to disclose where the person who has traded on inside 
information ‘was not [the corporation’s] agent, . . . was not a fiduciary, [or] was not a 
person in whom the sellers [of the securities] had placed their trust and confidence.’”). 



Journal of Law & Public Affairs      Volume 2 

 31 

basis of any sort of informational advantage as wrongful, the Commission 
regards all trading on the basis of tipping by an insider as wrongful and 
deleterious to the functioning of capital markets.10 In stark contrast, while 
the Court condemns trading on the basis of tips in certain contexts, it views 
such insider trading as highly salutary and critical to the proper functioning 
of capital markets in other contexts.11   

Because the Court’s personal benefit test12 is designed to sort useful 
(efficient) insider trading from harmful (inefficient) insider trading, the test 
has no value to the SEC, because the SEC denies the underlying distinction 
on which the personal benefit test is based. From the SEC’s perspective, no 
sorting is required—and hence no sorting test is needed—because all 
trading by insiders on the basis of tips is harmful because all such trading is 
based on an informational advantage that the SEC views as fundamentally 
unfair. Thus it is not surprising that the SEC dislikes the personal benefit 
test and has tried for decades to undermine it in every way that it can.13 
																																								 																					
10 See Dirks v. SEC, 463 U.S. 646, 655 (“The SEC's position . . . is that a tippee 'inherits' 
the  . . . obligation to shareholders whenever he receives inside information from an insider 
. . .” .) 
11 See Chiarella v. United States, 445 U.S. 222, 242-43 (providing a list of examples and 
concluding that, "[i]n each of these instances, trading is accomplished on the basis of 
material, nonpublic information, but the information has not been unlawfully converted for 
personal gain."); Dirks, 463 U.S. at 646, (“Imposing a duty to disclose or abstain solely 
because a person knowingly receives material nonpublic information from an insider and 
trades on it could have an inhibiting influence on the role of market analysts, which the 
SEC itself recognizes is necessary to the preservation of a healthy market.”).  
12 See supra note 4.  
13 Macey, supra note 3, at 65-66 (noting the various ways in which the SEC has attempted 
to regulate the trading of information).  For example, in a direct response to Chiarella v. 
United States, 445 U.S. 222 (1980), the SEC promulgated Rule 14(e)(3), which eliminates 
the Supreme Court’s requirement of a personal benefit in insider trading cases involving 
tender offers on the basis of special SEC authority to regulate tender offers.  17 C.F.R. 
240.14e-3 (1981).  Likewise, the SEC promulgated Regulation FD, which purports to 
eliminate the very selective disclosure that the Supreme Court approved in Dirks.  17 
C.F.R. §§ 243.100-243.103 (2011).  Regulation FD prohibits U.S. public companies from 
making selective, non-public disclosures to analysts.  Id.  A concern with the rule is that it 
might lead to fewer disclosures and lower quality of analyst forecasts, and thus diminish 
the quality and efficiency of the capital markets.  See Armando Gomes, Gary Gorton and 
Leonardo Madureira, SEC Regulation Fair Disclosure, Information and the Cost of 
Capital, 13 J. CORP. FIN. 300, 300 (2007)  (demonstrating that Regulation FD caused a 
significant shift in analyst attention away from small firms).  The SEC also adopted 
litigation stances in Chiarella and Dirks that rejected the Supreme Court’s long-held view 
that tipping should be decriminalized in certain contexts.  Chiarella, 445 U.S. at 235 
(declining to apply “such a new and different theory of liability” that the appellate court 
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After an Introduction and describing the role played by the personal 
benefit test in Part II,14 the third Part of the Article articulates a taxonomy of 
tipping that indicates the different contexts in which tipping by insiders 
occurs, and describes the social welfare gains and losses associated with 
insider trading on the basis of tips of material non-public information in 
each of these contexts.15 Part IV synthesizes the analysis in Part III by 
contrasting how tipping and trading is viewed from a legal perspective by 
the SEC, and the federal courts.16 Part IV also shows how the law of insider 
trading would change if the efficiency-oriented analysis proposed in this 
Article were to be implemented. A conclusion follows.17 

The goal of this Article is to show that the personal benefit test 
requires tweaking and to suggest appropriate revisions. As it stands, the 
personal benefit test is simultaneously under and over inclusive, legalizing 
some trading that should be banned and penalizing other trading that should 
be rewarded. The test is under-inclusive in that some people who provide 
tips to insiders should be prohibited from doing so even if they do not 
receive a personal benefit for their tips. The test is over-inclusive because 
certain trading can be socially beneficial in spite of the fact that the insider 
providing the tip has received a personal benefit from a trader in exchange 
for the tip.    

A more complete taxonomy of the nature of tipping is important for 
normative reasons. On the one hand, if there were no venal reasons for 
tipping, then it would make sense to permit all tipping. But it is trivially 
easy to show that there are plenty of venal reasons for tipping. On the other 
hand, it would also be an oversimplification to label all tipping as stemming 
from venality, and ban tipping in its entirety. Creating a more complete 
taxonomy, however, does not completely solve the analytical problem. 
Having created that taxonomy, one must then examine the various contexts 
in which tipping occurs and determine the contexts in which it should be 

																																								 																																								 																																								 																																	 	
had invoked to affirm the conviction and rejecting the SEC’s alternative theory in support 
of liability “that petitioner breached a duty to the acquiring corporation when he acted upon 
information that he obtained by virtue of his position as an employee of a printer employed 
by the corporation”); Dirks, 463 U.S. at 656 (asserting that the SEC’s litigation position in 
the case “differs little from the view that [the Supreme Court] rejected as inconsistent with 
congressional intent in Chiarella”). 
14 See Part II, infra at 42-54. 
15 See Part III, infra at 54-78. 
16 See Part IV, infra at 79-81. 
17 See Part V, infra at 81-83. 
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banned, the contexts in which it should be grudgingly tolerated, and the 
contexts in which it should be encouraged. 

If there were no salutary reasons for insiders to provide tips of 
material, non-public information, then it would make sense to ban all such 
tipping. Because it turns out that, as a descriptive matter, tipping by insiders 
that then leads to trading can sometimes be benign as well as nefarious, 
some sort of rule is needed to distinguish between these two possibilities so 
that benign tipping is allowed or even encouraged while nefarious tipping is 
prohibited and sanctioned. The vast confusion in insider trading law reflects 
the inability of the current legal landscape to grapple with the various 
subjective contexts in which insider trading can occur. Through its tipping 
taxonomy, this Article strives to establish scaffolding upon which a more 
context-specific legal treatment for insider trading can be built. 

II. DIRKS V. SEC: THE INVENTION OF THE PERSONAL 
BENEFIT TEST 

The landmark case of Dirks v. SEC18 shows the stark difference 
between the Supreme Court’s approach to insider trading and the SEC’s 
approach to such trading. The fact pattern depicts one of several contexts in 
which the SEC would have banned insider trading, while the Court 
indicated that such trading should not merely be tolerated but actively 
encouraged.  

In 1973, the SEC sued and censured Raymond Dirks, a securities 
analyst who specialized in evaluating publicly traded insurance companies, 
for tipping The Wall Street Journal and some of his firm’s trading clients 
about a massive fraud that he had uncovered at the insurance company 
Equity Funding.19 The prosecution of Mr. Dirks reflected the delivery on a 
promise that then-SEC Chair John Shad had made while decrying the fact 
that insider trading was perceived as widespread and expressing his concern 
that such trading had undermined investor confidence in the capital 
markets.20 In his remarks, Chairman Shad promised that the SEC would 

																																								 																					
18 463 U.S. 646 (1983). 
19 Linda Greenhouse, Dirks Gets His Day in Court, N.Y. TIMES (Mar. 22, 1983), 
http://www.nytimes.com/1983/03/22/business/dirks-gets-his-day-in-court.html. 
20 Fair to All People:  The SEC and the Regulation of Insider Trading, SEC HIST. SOC’Y, 
http://www.sechistorical.org/museum/galleries/it/counterAttack_c.php (last visited Sept. 3, 
2016).  



Journal of Law & Public Affairs      Volume 2 

 34 

“come down with hobnail boots to give some shocking examples to inhibit 
the activity.”21 Similarly, then-Director of Enforcement at the SEC John 
Fedders described insider trading as “stealing by people in white shirts and 
suspenders.”22 

Unmoved by the fact that Dirks had played a major role in 
uncovering the fraud at Equity Funding, the SEC maintained that Dirks had 
committed securities fraud because his tips enabled trading on the basis of 
material non-public information before such information was disclosed to 
the public. 23  The Supreme Court rejected the SEC’s decision to take 
enforcement action against Dirks and admonished the Commission for 
ignoring its prior ruling in Chiarella v. United States.24 The Court reiterated 
that it is only illegal to trade on inside information when such trading is 
done in breach of a pre-existing fiduciary-like obligation of trust and 
confidence to the source of the information.25 In Dirks, the Supreme Court 
again explicitly rejected the SEC’s view that anyone who received non-
public information from a corporate insider automatically “inherited” the 
insider’s legal obligation to either make the information public or abstain 
from trading.26 Rather, the Court clarified that liability for trading on the 
basis of tips from insiders depends on whether the insider-tipper breached a 
fiduciary duty when she provided the tip.27  

A. The SEC vs. the Courts: Fairness or Efficiency? A Philosophical 
Impasse 

The disagreement between the SEC and the courts on insider trading 
doctrine is based on a firm and irreconcilable difference about the root 
justification for regulating insider trading. The SEC, firmly embedded in its 
bureaucratic role of protecting the securities markets, rejects the premise 
																																								 																					
21 Kenneth B. Noble, S.E.C. Chief Plans Insider Trade Curb, N.Y. TIMES, Oct. 26, 1981, at 
D1. 
22 Illegal Insider Trading Seems to Be on Rise; Ethics Issues Muddled, WALL ST. J., Mar. 2, 
1984, at 1. 
23 Fair to All People, supra note 7. 
24 445 U.S. 222 (1980). 
25 463 U.S. 646, 656-57 (1983) (characterizing the SEC’s stance as “differ[ing] little from 
the view that we rejected as inconsistent with congressional intent in Chiarella,” and that 
“conflicts with the principle set forth in Chiarella that only some persons, under some 
circumstances, will be barred from trading while in possession of material nonpublic 
information”) 
26 Fair to All People, supra note 7. 
27 Dirks v. SEC, 463 U.S. 646, 664. 
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that material non-public information is a form of intellectual property. 
Accordingly, the SEC also rejects the idea that socially desirable trading 
based on such information is possible. As such, the SEC does not 
countenance any trading on the basis of informational asymmetries, even 
that which is done to glean the rewards of costly and socially desirable 
research into fundamental company values or to reveal an ongoing 
corporate fraud. Rejecting the view that trading can at least potentially 
advance a number of valuable social goals, the SEC is of the view that 
anyone in possession of material non-public information should be 
forbidden to use it at all, ever.28 Only after the relevant information on 
which the trading is based has been public can it be used, according to the 
SEC.29   

The SEC’s view is that insider trading must be prohibited because it 
is unfair to the trader’s counter-party. As a consequence of this view, the 
SEC believes that those “who possess material non-public information, 
must disclose it before trading or abstain from trading until the information 
is publicly disseminated.”30 The fairness approach presupposes that trading 
on the basis of material non-public information “operates as a fraud [sic] all 
other buyers and sellers in the market.”31   

In contrast, the Court, abjuring conclusory, unspecified notions of 
“fairness” and embracing empirically verifiable concepts such as property 
rights and efficiency, rejects the SEC’s equal treatment philosophy and its 
concomitant “disclose or abstain” doctrine. The Court’s 1980 decision in 
Chiarella v. U.S.32 was the watershed opinion that rejected the SEC’s 
fairness approach and embraced a property rights approach that focused on 
the allocation of rights to trading that are created by employment contracts 
and other agreements creating relationships of trust and confidence between 
the companies that create information and the people to whom such 
information must be entrusted.33 Three years later, Dennis Carlton and 

																																								 																					
28 In re Cady, Roberts & Co., 40 S.E.C. 907 (1961); see also Thomas C. Newkirk, 
Associate Dir., Div. of Enforcement, SEC, Speech at 16th International Symposium on 
Economic Crime (Sept. 19, 1998) (citing Cady, Roberts), 
https://www.sec.gov/news/speech/speecharchive/1998/spch221.htm. 
29 Id. 
30 Fair to All People, supra note 7. 
31 Newkirk, supra note 14 (citing SEC v. Texas Gulf Sulphur, 401 F.2d 833 (2d Cir. 1968), 
in which the court had adopted the SEC’s reasoning in Cady, Roberts).  
32 445 U.S. 222 (1980). 
33 Jonathan R. Macey, From Fairness to Contract:  The New Direction of the Rules Against 
Insider Trading, 13 HOFSTRA L. REV. 9 (1984). 
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Daniel Fischel were the first formally to conceptualize insider trading law 
as seeking to establish the efficient allocation of property rights in 
information.”34 

The practical differences between the SEC’s fairness approach and 
the Court’s property rights approach are significant. For example, a trader in 
possession of inside information can satisfy the SEC’s demand for fairness 
simply by publicly disclosing the information in her possession (or directly 
to her counter-party if the transaction will not occur on a registered stock 
exchange or Alternative Trading System, such as a dark pool).35 Suppose, 
for example, that a lawyer in a large law firm came into possession of the 
material non-public information that one of her firm’s clients was about to 
make a bid to purchase all of the shares of a large publicly traded company 
at a substantial premium over that company’s current market price. Suppose 
further that the lawyer, seeing a great profit-making opportunity, bought 
shares in the target company before the client made its bid, and made a tidy 
profit selling the newly acquired shares to her client. The SEC would view 
the lawyer’s trading as illegal because of the unfairness to the selling 
shareholders who lacked the critical information upon which the lawyer’s 
purchases were predicated. The lawyer would not have violated the insider 
trading prohibitions, under the SEC’s fairness test if she had erased her 
unfair advantage over her counter-parties by disclosing the information 
about the bid publicly before buying shares in the target company.   

The Court would view the issue presented by the lawyer’s trading on 
material non-public information entirely differently. For the Court, the 
lawyer’s legal problems arise not from the unfairness to the purchasing 
lawyer’s counter-party, but from the breach of the obligation of trust and 
confidence to her firm’s client that was reflected in her pre-bid purchases.   

Starting with the premise that the client necessarily had to invest 
significant resources in identifying the target company, researching the 
arbitrage opportunities associated with determining that the target was 
undervalued due to its poor management or its inability to avail itself of 
																																								 																					
34 Dennis W. Carlton & Daniel R. Fischel, The Regulation of Insider Trading, 35 STAN. L. 
REV.  857, 866-72 (1983); see also JONATHAN R. MACEY. INSIDER TRADING:  ECONOMICS, 
POLITICS, AND POLICY 4 (1991) (“[T)he debate about insider trading is really a debate 
about how to allocate a property right within a firm.”). 
35 See 17 C.F.R. 242.300(a) (defining “alternative trading system” as an organization or 
system that “constitutes, maintains, or provides a market place or facilities for bringing 
together purchasers and sellers of securities . . . and [t]hat does not . . . [s]et rules governing 
the conduct of subscribers . . . or [d]iscipline subscribers other than by exclusion from 
trading”). 



Journal of Law & Public Affairs      Volume 2 

 37 

possible synergies by combining with another company, the Court’s 
efficiency approach sees the harm done not to the trader’s counter-party, 
who lacked any relationship with the trading lawyer, but to the bidding 
client. In other words, eschewing the SEC’s fairness approach, the Court’s 
efficiency approach seeks to protect the bidding firm’s property rights in the 
information that the target company is undervalued, thereby presenting an 
arbitrage opportunity in the market for corporate control. From an 
efficiency standpoint, the harm caused by the insider’s buying in advance of 
her client’s bid is twofold. First the purchasing risks driving up the price of 
the target company’s shares, thereby damaging the client by increasing the 
costs of its acquisition of the target. Second, the purchasing might attract 
the interest of market professionals, who are experts at “decoding” the 
signals sent by the insider’s purchases, and who might well be able to 
determine that a bid for all of the shares of the target company is 
imminent.36 If this happened, the price of the target company’s stock could 
rise to such a high price that the arbitrage gains anticipated by the bidder 
would evaporate and the takeover would no longer be economically viable 
for the bidder. Damages in such a case would be in the billions. 

Applying this approach it is easy to see that the SEC’s “disclose to 
the market or abstain from trading” doctrine is not only unhelpful in 
protecting the property rights of the bidder, it is extremely counter-
productive because it would entirely undermine the bidder’s efforts to keep 
the information confidential. Protecting the bidder’s property rights in 
information requires that the lawyer not only abstain from trading, but also 
refrain entirely from disclosing the information, and that is what the Court 
mandates in Chiarella and Dirks.   

Basic issues such as standing to sue, damages calculations, and 
substantive legal requirements differ dramatically under the fairness 
approach and the efficiency approach. Under the SEC’s fairness approach, 
logic requires that the shareholders in the target company who sold while 
the insider/lawyer was buying should have standing to sue because they 
were the group that was treated unfairly by the insider’s buying. In contrast, 
																																								 																					
36 See Paul Asquith & David W. Mullins, Jr., Signaling with Dividends, Stock Repurchases, 
and Equity Issues, 15 FIN. MGMT. 27, 41 n.18 (1986) (noting that traders routinely lower 
the price they are willing to pay when buying from sellers whom they suspect possess 
superior information, and raise their reservation price when selling to investors who may 
have superior information); Myron Scholes, The Market for Securities:  Substitution Versus 
Price Pressure and the Effects of Information on Share Prices, 45 J. BUS. 179, 200 (1972) 
(asserting that sophisticated market participants can decode the signals contained in trades 
by informed investors). 
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from an efficiency perspective, the party damaged and whose financial 
interests are protected by the insider trading law is the lawyer’s client, who 
risks losing the capacity to profit from its costly search in locating and 
evaluating the target company. In addition, failures to protect the bidder’s 
property rights in information about the target also are inefficient in a 
broader sense because the economy as a whole improves when the target 
company’s assets are reallocated to the bidder, who clearly values them 
more highly as evidenced by its willingness to pay a premium to acquire 
control of such assets. These broad efficiency gains are reflected in the 
premium that all of the target company’s shareholders obtain when the bid 
is made, as well as the gains to the bidding company’s shareholders if the 
target company’s performance improves sufficiently (or synergies between 
the target and bidder are realized) after the takeover.   

With respect to damages, under the fairness approach favored by the 
SEC, the damages caused by the above insider trading scenario are 
measured by the difference between the price at which the target company’s 
shareholders sold their shares to the insider/lawyer and the price they would 
have received if they had been in possession of the same information about 
the impending takeover bid the insider/purchaser possessed. In contrast, 
under the efficiency approach, the private measure of damages would be the 
increase in the cost of acquiring the target caused by the increase in the 
target company’s share price linked to the insider’s purchases, the decrease 
in the number of shares that the bidder could acquire, and even the lost 
value of the deal if the insider trading resulted in the bidder having to 
withdraw its bid. As noted above, the substantive legal requirements 
imposed by the securities laws under the SEC’s approach are satisfied 
merely by disclosure of the material non-public information. Under the 
efficiency approach, the law imposes the more rigorous obligation of 
confidentiality and abstention from trading.   

From an economic point of view, judicial decisions have caused 
insider trading law to evolve from an amorphous concept that attempted to 
achieve the vague and (as will be shown below) unattainable objective of 
somehow making trading markets “fair” into a meaningful tool for 
controlling agency costs within a firm.37 Trading by agents of the firm, 

																																								 																					
37 From an economic perspective, shareholders, like other participants in the corporate 
enterprise such as creditors and employees, define their relationship with the firm in 
contractual terms.  Indeed, the very existence and survival of the corporate form of 
business organization can be explained by the gains associated with dividing the 
management and risk-bearing attributes of ownership into separate components through 
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whether they are actually employees of the company or “temporary 
insiders”38 such as the attorney James O’Hagan, the defendant in United 
States v. O’Hagan, or the financial printer Vincent Chiarella, the defendant 
in Chiarella v. U.S., harms the shareholders of the company whose capacity 
to profit from their corporation’s buying and selling in the capital markets is 
thwarted by insiders trading on knowledge of the corporation’s plans. 

The SEC’s fairness approach is quite compelling at first blush, but it 
is logically infirm. From a fairness perspective, banning the insider/lawyer 
from trading accomplishes nothing. From the point of view of property 
rights in intellectual property, regulating insiders’ ability to trade 
accomplishes a great deal in terms of efficiency.   

In our hypothetical, banning insider trading from a fairness point of 
view accomplishes nothing because if the lawyer/insider is successfully 
barred from trading, the group that ostensibly would have been harmed by 
such trading (the target company’s shareholders) simply will end up selling 
their shares to the lawyer’s client, the acquirer. The target shareholders, of 
course, are indifferent between selling at the low, pre-bid price to the 
lawyer/insider and selling at the same low, pre-bid price to the 
acquirer/client. On the other hand, a successful prohibition on trading by the 
insider/lawyer has clear benefits from an efficiency point of view because it 
enables the putative acquirer to obtain an economic return on its 
investments in searching for and analyzing undervalued companies.39   
																																								 																																								 																																								 																																	 	
incorporation.  See Fama, Agency Problems and the Theory of the Firm, 88 J. POL. ECON. 
288, 291-93 (1980).  
38 This concept of a “temporary insider” derives from a footnote in the Supreme Court’s 
opinion in Dirks v. SEC.  The Dirks Court noted that insider trading liability could extend 
to non-employee outsiders who “have entered into a special confidential relationship in the 
conduct of the business of the enterprise and are given access to information solely for 
corporate purposes.”  The Court cited underwriters, accountants, lawyers, and consultants 
as examples of temporary insiders.  Dirks v. SEC, 463 U.S. 646, 655 n.14 (1983).   
39 The SEC has curtailed, but not eliminated, the ability of acquirers to capture the full 
gains of their costly search and analysis by requiring them to disclose their identity and 
plans within ten days after acquiring a five percent stake in a publicly traded target 
company.  Securities Exchange Act, Rule 13-d, Schedule 13D, 17 C.F.R. 240.13d-1, 
240.13d-7 (1986).  While in theory it is possible for a bidder to acquire 100% of a target 
company’s stock within ten days of crossing the five percent threshold, as a practical 
matter, such a rapid flurry of purchases would drive the target company’s share price 
prohibitively high.  Jonathan R. Macey & Jeffry M. Netter, Regulation 13D and the 
Regulatory Process, 65 WASH. U. L. REV. 131 (1987); see also David D. Haddock, 
Jonathan R. Macey & Fred S. McChesney, Resistance to Tender Offers and Optimal 
Property Rights in Assets, 73 VA. L. REV. 701 (1987); Gregg A. Jarrell & Michael Bradley, 
The Economic Effects of Federal and State Regulation of Cash Tender Offers, 23 J.L. & 
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In the preceding paragraph I used the example of a takeover bid at a 
premium over the target company’s share price to illustrate the futility of 
achieving fairness through a “disclose or abstain” rule. Ultimately, the rule 
merely ends up substituting the company making the bid for the insider or 
temporary insider who would have traded if not prohibited from doing so by 
insider trading law. From the perspective of the uninformed selling 
shareholder, of course the “disclose or abstain” rule in no way creates a 
level playing field. The asymmetric information problem persists. Only the 
identity of the seller’s counter-party changes.   

This is not the only flaw in the fairness approach. There are three 
other, more significant flaws. First, the approach is only fair if one 
considers fairness from the narrow perspective of the selling shareholders. 
Once the shareholders of the bidding firm are taken into account one 
immediately sees that, even if one were to assume that the selling 
shareholders benefitted from disclosure by the trading insider, this benefit 
simply would represent a wealth transfer from the shareholders of the 
bidding firm, who would have enjoyed the benefits of a lower acquisition 
price, to the shareholders of the target firm, who would have enjoyed the 
benefits of a higher acquisition price.   

Second, the wealth transfer described above would be accompanied 
by a dead weight social loss. The bidding firm, anticipating that the 
“disclose or abstain” rule would reduce the profitability of its search for 
undervalued targets, would invest less in such search. This, in turn, would 
have the inevitable consequence of leaving more companies in the hands of 
inept or dishonest management. The underperformance of these firms, with 
its concomitant drag on employment and productivity, represents an 
incalculable dead weight social loss.40 

Finally, as David Haddock and I have shown in previous work,41 if, 
as is universally the case, the shareholding populations of public companies 

																																								 																																								 																																								 																																	 	
ECON. 371 (1980) (observing that Regulation 13D and other regulations that require 
immediate disclosure of information about an acquirer’s identity and plans have diluted 
acquiring firms’ property rights in information and led to significant welfare losses by 
reducing searches for undervalued firms and reducing the incidence of wealth creating 
transactions, such as synergy-creating mergers, and hostile acquisitions that displace 
inefficient or corrupt management). 
40 The loss is incalculable because there is no way to measure how many additional 
reallocations of underutilized assets would be effectuated if a more efficient set of rules 
was in place. 
41 See generally David D. Haddock & Jonathan R. Macey, Regulation on Demand:  A 
Private Interest Model, with an Application to Insider Trading Regulation, 30 J.L. & ECON. 
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are heterogeneous with respect to their ability to process the information 
disclosed to them by insiders, the “disclose or abstain” doctrine will not 
benefit all or even most target firm shareholders.  Rather, the subset of a 
company’s shareholders who are market professionals such as hedge fund 
operators and professional traders in investment banking firms, will be the 
first to synthesize public disclosures by insiders and to effectuate trades in 
the capital markets based on those disclosures. These trades will cause the 
price of the relevant firm to adjust to its new, “correct”42 level, so that, yet 
again, the “true outsiders” who are the “very average investors” that the 
SEC purports to protect with its “disclose or abstain” rule end up selling 
their shares before the share price has adjusted to reflect the new 
information. Thus, the SEC’s fairness approach, reflected in the “disclose or 
abstain” doctrine does not actually make the markets more fair. It simply 
shifts the beneficiaries of the asymmetric information away from insiders 
and towards market professionals. 

B. A Strange Turn in Doctrinal Development: The Personal Benefit 
Test 

After reaffirming the property rights orientation of the Court that 
was established in Chiarella, the Dirks opinion takes a strange doctrinal 
turn. The test developed to determine when a tip is made in breach of a 
fiduciary duty is the personal benefit test. The personal benefit test, as its 
name implies, posits that it is impermissible for tipping and trading to occur 
when the tipper receives a personal benefit in exchange for the information. 
If a tipper receives a personal benefit, then the tip violates the tipper’s 
fiduciary duty, and the tippee may not trade. Stranger still, by parity of 
reasoning, Dirks stands for the proposition that, if a tipper receives no 
personal benefit in exchange for his tip, then unconstrained trading on the 
basis of the tip is entirely permissible.  

The SEC had long hoped to avoid a legal rule requiring a showing of 
an improper motive by a tipper or a trader.43 But most believed that after the 
Court’s decision in Dirks, “[a] finding of insider trading liability would 
thereafter turn, to a great extent, on the motive of the insider, on whether the 

																																								 																																								 																																								 																																	 	
311 (1987); Jonathan R. Macey & David D. Haddock, A Coasean Model of Insider 
Trading, 80 NW. U. L. REV. 1449 (1986). 
42 Correct in the sense that it has adjusted to reflect the previously non-public material 
information upon which the insider trading was predicated. 
43 Fair to All People, supra note 7.  
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‘insider personally benefited, directly or indirectly, from his disclosure,’”44 
which of course was precisely what the SEC had long hoped to avoid.45  

The personal benefit test, however, is not a particularly accurate tool 
for discerning motive. Someone who receives a personal benefit for doing 
something can nonetheless have motives that are pure. An attorney who 
works as a paid public defender receives a pecuniary benefit (salary) for her 
work, and yet may be motivated primarily by a desire to do good. Ronald 
Secrist, Raymond Dirks’ primary tipper, was deemed by the Court in Dirks 
to have had pure motives because he received no personal benefit for his 
tip. But this is not necessarily the case.  Secrist might have been a 
disgruntled employee who had been passed over for a promotion, and was 
motivated purely by a desire for revenge. Likewise, if one imagines a 
hypothetical case that mimics the facts of Dirks exactly, except that in the 
hypothetical case the tipper gets cash in addition to the psychological 
satisfaction of putting an end to a massive fraud, it is not clear why the 
tipper’s receipt of cash should lead to liability. In sum, if the goal is to 
create a test capable of discerning the motivation of the tipper, the personal 
benefit test is a poor tool.  It does not capture all instances of venal tipping, 
and it captures some tipping that is not entirely or even mostly venal.   

It is, perhaps, more apt to view the personal benefit test not as a 
litmus test of the motives of insiders who engage in tipping, but rather as an 
assessment of the effects that trading on the basis of such tipping has on 
capital markets. To the extent that some trading benefits capital markets by 
exposing fraud and making the prices of financial assets more accurate, it 
should be encouraged because the increased accuracy of stock prices 
improves allocative efficiency and increases societal wealth.   

More accurate securities prices lead to greater allocative efficiency 
because, when companies with better prospects enjoy higher securities 
prices, they can access capital at a lower cost and reward the investors who 
have identified such firms, the entrepreneurs who founded such firms, and 
the managers whose efforts increased the value of such firms. Companies 
that have poor prospects will have more difficulty raising capital if prices 
are accurate.   

																																								 																					
44 Id. 
45 Id.; see also A.C. Pritchard, Justice Lewis F. Powell, Jr. and the Counterrevolution in the 
Federal Securities Laws, 52 DUKE L.J. 841, 927-42 (2003) (discussing the Supreme 
Court’s deliberation over the law behind insider trading and the role of motive in 
convicting an individual under the SEC’s rules). 
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On the other hand, other insider trading harms capital markets by 
depriving the companies who actually create such information from 
profiting from the costly investments that led to that information being 
created in the first place. The Supreme Court encountered just such a 
situation in U.S. v. O’Hagan,46 in which a giant British food company, 
Grand Met, hired a Minneapolis law firm, Dorsey & Whitney, to advise it in 
its campaign to take over Pillsbury.47 A lawyer at Dorsey & Whitney, James 
O’Hagan, got his hands on the material insider information that Grand Met 
was making a play for Pillsbury before Grand Met could begin buying 
shares in Pillsbury. 48  O’Hagan then made significant profits buying 
Pillsbury stock and stock options and other derivative instruments linked to 
the value of Pillsbury stock before Grand Met announced its bid, and then 
selling those securities post announcement of the bid. 49  O’Hagan 
legitimated the so-called “misappropriation” theory of insider trading, 
according to which insider trading is illegal when the trader commits fraud 
by misappropriating information that rightfully belongs to the source of the 
inside information.    

The misappropriation theory posited that the information that Grand 
Met wanted to acquire Pillsbury shares at a significant premium over 
market belonged to the company that created that information: Grand Met. 
By trading on that information, O’Hagan was stealing (misappropriating) 
information from Grand Met that had been entrusted to the law firm where 
O’Hagan worked. As a partner in that firm, O’Hagan had a contractual duty, 
not to mention an ethical duty, to refrain from trading on the basis of 
information given to his firm in confidence by a client. By trading, 
O’Hagan breached his duty of trust and confidence. And he went to jail 
when he was caught.50  

There is no question that defendant O’Hagan had venal motives 
when he purloined the information about Grand Met’s impending bid for 
Pillsbury and traded on it. The harm in O’Hagan, however, was not caused 
by O’Hagan’s quest for illicit trading profits. The harm was caused by the 
																																								 																					
46 United States v. O’Hagan, 521 U.S. 642 (1997). 
47 Id. at 648. 
48 Id. 
49 Id. (noting that after the announcement, O'Hagan “sold his Pillsbury call options and 
common stock, making a profit of more than $4.3 million”). 
50 O'Hagan was convicted of theft in state court, sentenced to thirty months’ imprisonment, 
and fined.  See State v. O’Hagan, 474 N.W. 2d 613, 615, 623 (Minn. App. 1991).  The 
Supreme Court of Minnesota disbarred O’Hagan from the practice of law.  See In re 
O’Hagan, 450 N.W. 2d 571 (1990). 
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change in securities prices spawned by O’Hagan’s purchases. The natural 
effect of O’Hagan’s trading was to drive up the price of Pillsbury stock. 
Every cent by which Pillsbury’s share price increased constituted an 
increase in the price that O’Hagan’s client, Grand Met, would have to pay 
for those shares. Worse, this increase signaled to astute Wall Street stock 
watchers the existence of an impending tender offer for Pillsbury shares, 
which might have ruined Grant Met’s plans entirely by rendering the 
acquisition of Pillsbury shares prohibitively expensive. 

Thus from a capital markets perspective, O’Hagan’s motives were 
irrelevant. Even if O’Hagan received no personal benefit, his conduct 
should have been deemed illegal. Suppose, for example, that O’Hagan had 
not traded on the information, but had instead passed it along to a trader. 
Under the personal benefit test developed in Dirks, O’Hagan’s culpability 
would hinge on whether he received a personal benefit in exchange for his 
tip. But it is not at all clear why this should be the case. The harm to Grand 
Met and the damage to capital markets is still the same, regardless of 
whether O’Hagan breached his confidentiality obligation to his client by 
tipping for free or for something of value.   

Thus, for the Supreme Court, the personal benefit test is the central 
focus of the inquiry into whether trading on the basis of an insider’s tip is 
illegal, despite the fact that the personal benefit test is a rather crude test for 
determining motive. For its part, the SEC views the motive of the tipper as 
irrelevant because the SEC views the legal propriety of insider trading not 
through the lens of property rights and misappropriation, but from the point 
of view of “fairness,” where fairness is defined as parity of information.   

The rather simplistic approaches of both the SEC and the Supreme 
Court make it possible to illustrate the differences between the approach to 
tipper liability taken by the SEC and the Court in the following chart: 
 

TIPPEE LIABILITY 
Motive for Tip SEC Federal Courts 

Personal benefit shown: Yes Yes 

No proof of personal benefit shown: Yes No 
 

Thus, the decades-long battle between the SEC and the federal 
courts stems from the fact that the SEC declines to countenance even the 
possibility that some instances of tipping on the basis of material non-public 
information might be permissible. Because the SEC takes the view that the 
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only possible motivations for tipping are nefarious, it would categorically 
ban all trading following tips of material non-public information.   

The Supreme Court has taken a decidedly different view. Federal 
courts are of the view that trading on the basis of insider tips about fraud, or 
on the basis of tips provided for some valid corporate purpose are 
beneficial, not harmful to markets and should be encouraged. The personal 
benefit test in Dirks reflects the Court’s initial attempt to distinguish 
wrongful insider trading from beneficial insider trading that should be 
encouraged. 

III. TIPPING: A MORE COMPLETE TAXONOMY 
The simple taxonomy in the above chart does not cover every 

possible context in which trading on the basis of a tip from an insider might 
occur.   

For example, in United States v. Salman,51 U.S. District Judge Jed 
Rakoff of the Southern District of New York, sitting by designation on the 
U.S. Court of Appeals for the Ninth Circuit, indicated that tipping might 
occur not only for pecuniary gains (O’Hagan) or to expose fraud (Dirks), 
but also simply by accident or mistake. As Judge Rakoff observed, 
“whistleblowing quite aside, corporate insiders, in the many conversations 
they typically have with stock analysts, often accidentally or mistakenly 
disclose material information that is not immediately available to the 
public.”52   

While it seems obvious that Judge Rakoff is right in observing that 
insider trading sometimes occurs by accident or mistake, the tipping in the 
Salman case itself was done on purpose and not by accident or mistake, and 
the Supreme Court, in affirming Rakoff’s decision, does not expand on the 
issue.53  

																																								 																					
51 792 F.3d 1087, 1091 (9th Cir. 2015), aff’d, 137 S. Ct. 420 (2016). 
52 Id. (emphasis added). 
53 This point, however, was worth making because Justice Powell’s decision in Dirks does 
not consider the possibility of accidental or mistaken tipping.  What is strange about Judge 
Rakoff’s decision is that it fails to recognize any contexts in which justifiable trading might 
occur other than whistleblowing to reveal fraud or other illegal activity.  For Judge Rakoff, 
the “benign” category of insider trading, that which occurs for a valid business purpose, 
does not appear to exist. 
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In stark contrast to Salman, in both Dirks and U.S. v. Newman,54 
federal courts have focused with laser-like precision on what they view as 
insider trading that serves a valid corporate purpose in ordinary corporate 
communications that does not involve whistleblowing or serendipitous 
mistake.   

The historical record is quite clear that Justice Powell, who wrote 
the majority opinions in both Dirks and in its illustrious progenitor: 
Chiarella v. U.S, 55  expressed significant concern that without careful 
oversight from the Supreme Court, SEC regulation of insider trading “could 
impair market efficiency.”56 In particular, as Adam Pritchard trenchantly 
has observed, in Chiarella, Justice Powell “saw the SEC’s efforts to impose 
a ‘parity of information’ rule as undermining ‘incentives to perform market 
research in order to discover undervalued stocks and thereby bring about a 
more efficient allocation of resources.’”57 According to Pritchard, Justice 
Powell “agreed with a student author in the Harvard Law Review: ‘[t]he 
courts must also recognize . . . the importance of preserving incentives for 
legitimate economic effort, such as gathering new information or 
perceptively analyzing generally available facts.’”58  

In light of the important role played by efficiency analysis in the 
jurisprudence of insider trading, it is passing strange59 that Judge Rakoff did 
not entertain the possibility that benign tipping by insiders could be done 
for a reason other than whistleblowing and accident or mistake.    

Newman involved trading by Todd Newman, a portfolio manager at 
a hedge fund, Diamondback Capital Management, LLC, and Anthony 
Chiasson, a portfolio manager at another hedge fund, Level Global 
Investors, L.P., on the basis of tips from investor relations officers at two 
																																								 																					
54 773 F.3d 438 (2d Cir. 2014), cert. denied, 136 S. Ct. 242 (2015). 
55 445 U.S. 222 (1980).  
56 Pritchard, supra note 30, at 931. 
57 Id. (quoting Bench Memorandum, Chiarella v. United States, to Justice Lewis F. 
Powell, Jr., at 7 (Sept. 28, 1979)). 
58 Id. (quoting Justice Powell’s handwritten notes on the margins of a photocopy of Case 
Comment, The Application of Rule 10b-5 to “Market Insiders”:  United States v. Chiarella, 
92 HARV. L. REV. 1538, 1543 (1979)). 
59 Here I use the term “passing strange” to mean exceedingly strange, which is how the 
term was used by William Shakespeare in Othello and John Milton in Paradise Regained, 
as distinct from “moderately strange,” which is what the phrase has come to mean to some, 
including Chief Justice Roberts, in the 20th century.  (In 1985, John Roberts wrote to 
another White House aide that, “[i]t strikes me as more than passing strange for us to tell 
Congress it cannot pass a law preventing courts from ordering busing when our own Justice 
Department invariably urges this policy on the courts.”) 
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public companies, Dell and NVIDIA, who were casual acquaintances of 
analysts at the hedge funds who worked for the portfolio managers. 60 The 
defendants established that it was common for insiders at Dell to disclose 
“confidential quarterly financial information arguably similar to the inside 
information disclosed by [the Dell defendants] to establish relationships 
with financial firms who might be in a position to buy Dell's stock.”61 
Significantly, in Newman, the Second Circuit fully embraced the concept 
that there are legitimate and benign reasons why corporate insiders might 
want to disclose material, non-public information to stock market analysts 
and other capital market participants who follow their companies’ equity 
securities just as it had in Dirks. Unlike Judge Rakoff, the Second Circuit 
and the Supreme Court have recognized that such tipping might occur for 
reasons other than whistleblowing or accident or mistake. Specifically, in 
Dirks, the Court observed that: 

 
[I]mposing a duty to disclose or abstain solely 
because a person knowingly receives material non-
public information from an insider and trades on it 
could have an inhibiting influence on the role of 
market analysts, which the SEC itself recognizes is 
necessary to the preservation of a healthy market. It 
is commonplace for analysts to ‘ferret out and 
analyze information,’ and this often is done by 
meeting with and questioning corporate officers and 
others who are insiders. And information that the 
analysts obtain normally may be the basis for 
judgments as to the market worth of a corporation's 
securities. The analyst’s judgment in this respect is 
made available in market letters or otherwise to 
clients of the firm. It is the nature of this type of 
information, and indeed of the markets themselves, 
that such information cannot be made 
simultaneously available to all of the corporation’s 
stockholders or the public generally.62   
 

																																								 																					
60 United States v. Newman, 773 F.3d 438, 443 (2d Cir. 2014), cert.  denied, 136 S. Ct. 242 
(2015). 
61 Id. at 454-55. 
62 Dirks v. United States, 463 U.S. 646, 658-59 (1983) (citations omitted). 
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Likewise, in Newman, the Second Circuit built on the Dirks Court’s 
point, which was that tipping that does not involve any theft or 
misappropriation of information, but that does move equity prices in the 
correct direction, is beneficial to markets and should be permitted. The 
court in Newman stressed in particular the testimony of one witness about 
how the corporate relations departments at public companies routinely 
operate. This witness: 

 
testified that he frequently spoke to investor 
relations departments to run his [valuation] model 
by them and ask whether his assumptions were ‘too 
high or too low’ or in the ‘ball park,’ which 
suggests analysts routinely updated numbers in 
advance of the earnings announcements. [Another 
witness from Dell’s corporate relations department] 
confirmed that investor relations departments 
routinely assisted analysts with developing their 
models.63 

 
Similarly, the Second Circuit found in Newman that “the evidence 

established that NVIDIA and Dell’s investor relations personnel routinely 
‘leaked’ earnings data in advance of quarterly earnings” announcements by 
the companies.64 The Newman court viewed this evidence as exculpatory 
for the trading defendants because the disclosures were deemed by the court 
to have furthered the interests of the companies (NVIDIA and Dell) whose 
employees made the disclosures. Specifically, the court held that even if the 
trading defendants had been able to discern from the nature of the data 
conveyed to them by their analysts that the tips they received were from an 
insider, the information they were given: 

 
cannot, without more, permit an inference as to that 
source’s improper motive for disclosure. That is 
especially true here, where the evidence showed 
that corporate insiders at Dell and NVIDIA 
regularly engaged with analysts and routinely 
selectively disclosed the same type of information.65 

																																								 																					
63 Newman, 773 F.3d at 454 
64 Id. 
65 Id. at 455 
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Following the economic framework suggested in Dirks, the Second 

Circuit’s opinion in Newman indicates that, as a descriptive matter, insiders 
who work in corporate communications departments and in the office of the 
Chief Financial Officer in public companies, who often are tasked with 
communicating information to analysts who work with traders at hedge 
funds and other financial firms, should be allowed to make those 
communications of non-public information for valid corporate purposes, 
notwithstanding the prohibitions in Regulation FD.66 The courts in Dirks 
and Newman explicitly recognize that such tipping can serve legitimate 
corporate purposes such as promoting analyst coverage and or correcting 
misperceptions in the trading community that lead to mispricing of the 
company’s shares. As an analytical matter, this tipping is done for a 
personal benefit, which is the tipper’s remuneration. But such tipping has 
not only been permitted, it has been endorsed in both Dirks and Newman. 
The courts simply have not recognized that the tipping in these cases is 
done for a personal benefit in the form of the tippers’ compensation. But the 
fact remains that the courts’ endorsement of systematic tipping by insiders 
for a valid corporate purpose establishes that it does not constitute securities 
fraud. 

Adding the fact that insider information can be transmitted by mistake 
or accident to: (a) the Dirks Court’s recognition that tipping can be a form 
of whistleblowing; (b) the Salman Court’s treatment of familial 
relationships; and (c) the Newman Court’s appreciation of the salutary 
effects of insider trading allows us to develop a much more complete 
taxonomy of insider trading. The remainder of this section of the Article 
provides examples of the various contexts in which tipping, both legal and 
illegal, might occur. 

																																								 																					
66 While Regulation FD mandates that all publicly traded companies disclose material, non-
public information to all investors at the same time, the sanctions are tepid, and it is not 
clear whether the Regulation has had much effect on corporate behavior.  See Report of 
Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934:  Netflix, 
Inc., and Reed Hastings, Securities Exchange Act Release No. 69,279, [2012-2013 
Transfer Binder] Fed. Sec. L. Rep. (CCH) ¶ 84,972 (Apr. 2, 2013) (disapproving, but not 
sanctioning Netflix President Reed Hastings’s use of his personal Facebook page to 
disclose important company news); see also Bruce A. Ericson, Regulation FD After Siebel 
Systems:  No Longer “The Hobgoblin of Little Minds”?, SEC. LITIG. REPORT (Nov. 2005).   
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A. Pecuniary Benefit 
Most obviously, tipping can occur because a venal insider wants to 

monetize her special access to material non-public information about an 
event at the company for which she works. For example, in the late spring 
of 2016, the Securities and Exchange Commission and the U.S. Department 
of Justice charged an investment banker, Steven McClatchey—who had 
regular access to highly confidential non-public information about 
impending deals being pursued for his firm’s investment bank clients—with 
providing this information to a plumber, Gary Pusey. Specifically, when 
Mr. McClatchey learned in the course of his investment banking work that a 
client company was going to acquire or be acquired by another company at 
a premium to market price, he would alert Mr. Pusey, who would then buy 
shares in the target company at the pre-acquisition price, making significant 
trading profits. Mr. Pusey, in return for this information, not only provided 
Mr. McClatchey with gym bags full of cash, but also with something money 
cannot buy: free plumbing services for Mr. McClatchey’s bathroom 
remodeling project.67 

There is no question in anybody’s mind that this sort of trading is, and 
should be, illegal. 

B. Family Relationship 
United States v. Salman68 is the classic case in which the personal 

benefit test of Dirks is met by a showing that the offending tip was made as 
a gift to a family member. In Salman, Maher Kara, who worked in the 
Citigroup healthcare investment banking group, tipped his older brother 
Mounir (“Michael”) Kara, who became increasingly “brazen and more 
persistent in his requests for information.” 69  In the midst of these 
conversations between brothers, Maher, the tipping brother, became 
engaged to the sister of one Bassam Salman, who got to know the family 
and became close friends with his future bother-in-law Michael. Michael 
began giving the information he got from his brother Maher to Salman, who 
traded on it in an account held in the name of yet another relative. So, 
Maher tipped his brother Michael, who tipped Maher’s future brother-in-
law Salman.   
																																								 																					
67 Complaint, SEC v. Steven V. McClatchey, 1:16-CV-04029, 2016 WL 3078744 
(S.D.N.Y. filed May 31, 2016). 
68 792 F.3d 1087 (9th Cir. 2015), aff’d, 137 S. Ct. 420 (2016). 
69 Id. at 1088-89. 
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In his defense at trial, Salman argued that evidence of a friendship or 
familial relationship between tipper and tippee is insufficient to demonstrate 
that the tipper received a benefit, absent evidence of a “personal benefit” 
conferred upon the tipper Maher by his tippee Michael.70 This argument is 
clearly wrong as a matter of law because the Supreme Court explicitly held 
in Dirks that a violation of the law occurs “when an insider makes a gift of 
confidential information to a trading friend relative.”71   

A gift is, by definition, “something voluntarily transferred by one 
person to another without payment.”72  It cannot be the case that the 
government must show that the tipper received a benefit, but that apparently 
is what Salman argued in his unsuccessful appeal to the Ninth Circuit. As 
Judge Rakoff observed in his opinion in the case, the law of insider trading 
is crystal clear that a familial relationship such as that permeating the facts 
of Salman is sufficient to satisfy Dirks’s personal benefit test. As Judge 
Rakoff noted, personal benefit is broadly defined to include “not only 
pecuniary gain, but also, inter alia, . . . the benefit one would obtain from 
simply making a gift of confidential information to a trading relative or 
friend.”73 

Thus, there is no doubt that it is illegal to trade on the basis of a tip 
from a relative or close friend.  Establishing that a defendant traded on the 
basis of a tip from a relative should be enough. The argument that the 
government must prove both a familial connection and a quid pro quo in 
order to obtain an insider trading conviction is both odd and untenable. As 
the Supreme Court held in Salman v. United States, “[t]o the extent that the 
Second Circuit held that the tipper must also receive something of a 
‘pecuniary or similarly valuable nature’ in exchange for a gift to family or 
friends, Newman . . . we agree with the Ninth Circuit that this requirement 

																																								 																					
70 Id. at 1090.  In Salman, Michael Kara, the tippee, in turn, tipped the defendant, Salman, 
but the court did not confront the issue, decided in Newman, of whether the government 
must prove that such a remote tippee had knowledge of the personal benefit that the 
insider-tipper received for disclosing inside information to the tipper because the jury in 
Salman was instructed that Salman “knew that Maher Kara personally benefitted in some 
way, directly or indirectly, from the disclosure of the allegedly inside information to 
Mounir (‘Michael’) Kara.”  Id. at 1091 n.2 (quoting Newman, 773 F.3d at 450). 
71 Dirks v. SEC, 463 U.S. 646, 664 (1983). 
72 MERRIAM-WEBSTER, SIMPLE DEFINITION OF GIFT, http://www.merriam-
webster.com/dictionary/gift (last visited Sept. 3, 2016). 
73 Salman, 792 F.3d at 1093. 
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is inconsistent with Dirks.”74 Insider trading on the basis of a tip from a 
close friend or relative is illegal all by itself. 

C. Accidents, Mistakes and Intentional Tipping with no Personal 
Benefit 

1. Accidents and Mistakes 

As noted above, Judge Rakoff in Salman condones insider trading 
on the basis of tips that are passed along by mistake. The basis for 
condoning trading on the basis of accidental or mistaken tips is found in in 
Dirks. Where a tip is passed along by happenstance, prosecutors are unable 
to obtain a conviction because they are unable to meet the personal benefit 
test in Dirks.   

The strange fact that it is legal to trade on the basis of a tip that is 
passed along as a result of carelessness on the part of the tipper reflects 
poorly on the personal benefit test. The most fundamental tenet of Supreme 
Court jurisprudence on insider trading is that there can be no liability for 
trading on the basis of material non-public information unless such trading 
is in breach of a fiduciary duty.  To the extent that the personal benefit test 
is inconsistent with the fiduciary duty element of insider trading law, the 
test is suspect. 

Trading on the basis of material non-public information is wrong 
when there is an abuse of a “relationship affording access to inside 
information intended to be available only for a corporate purpose” and not 
for the personal benefit of anyone, due to the “unfairness of allowing a 
corporate insider to take advantage of [insider information] by trading 
without disclosure.”75   

Where an insider trades on information she has received as the result 
of a mistake on the part of the tipper, and the insider knows that the 
information is in her possession because of a mistake on the part of the 
insider/tipper, then it stands to reason that the trader inherits the insider’s 
fiduciary obligation to keep the information confidential. As Dirks made 
clear, a trading “tippee’s duty to disclose or abstain is derivative from that 

																																								 																					
74 Salman v. United States, 137 S. Ct. 420, 428 (2016) (internal citation omitted) (alteration 
omitted). 
75 Chiarella v. United States, 445 U.S. 222, 227 (1980) (citing In re Cady, Roberts & Co., 
40 S.E.C. 907, 912, 912 n.15 (1961)). 
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of the insider’s duty” to keep the information confidential.76 In other words, 
an insider is in a relationship affording access to information intended for a 
corporate purpose and not for the personal benefit of anyone just as much 
when she tips by mistake as when she tips for cash. And trading by a tippee 
on the basis of information obtained by mistake is plagued by as much 
“inherent unfairness” when the information was received because of a 
mistake on the part of the tipper as when the information is received in 
exchange for cash or some other personal benefit. 

Turning to the issue of fiduciary duties in instances of tipping by 
accident or mistake as distinct from tipping in return for a personal benefit, 
there is a transparent breach of the insider’s fiduciary duty when an insider 
“sells out” by disclosing in exchange for cash or other emoluments. The 
particular duty violated in this case is the fiduciary duty of loyalty. But the 
fiduciary duty of loyalty is not the only fiduciary duty. There also exists a 
fiduciary duty of care, which obligates fiduciaries to act with the care of a 
reasonably prudent person in the discharge of their responsibilities. Just as 
the fiduciary duty of loyalty is the appropriate test when traders and tippers 
put their own personal interests ahead of the firm’s, the fiduciary duty of 
care is the applicable test when a tipper fails to act reasonably to manage the 
confidential information entrusted to their care and a trader exploits the 
tipper’s carelessness by trading on the information. 

The argument for employing a negligence perspective to trading on 
the basis of accident or mistake seems particularly strong when an insider’s 
responsibilities require interacting with stock market analysts at hedge 
funds and other trading operations, as was the case in Newman.77 In this 
																																								 																					
76 Dirks, 463 U.S. at 659. 
77 An issue that must be confronted in imposing liability for negligent tipping is whether 
negligence is sufficient to trigger the applicable scienter requirement for liability.  
Certainly a strong argument can be made that public policy favors liability for negligent 
securities fraud.  See Aaron v. SEC, 446 U.S. 680, 690 (1980) (holding “that allegations of 
simple negligence [can] not sustain a private cause of action for damages under § 10(b) and 
Rule 10b-5”).  The rejection of negligence as a suitable form of scienter is based on the 
language of § 10(b), which uses the terms “manipulative,” “device,” and “contrivance,” 
purportedly evincing a “a congressional intent to proscribe only ‘knowing or intentional 
misconduct.’”  Id. at 690 (citations omitted).  Nonetheless, Justice Blackmun has argued 
that public policy favors liability for negligent securities fraud.  Id. at 716-17 (Blackmun, 
J., concurring in part and dissenting in part) (citations omitted) (“[W]hen misinformation 
causes loss, it is small comfort to the investor to know that he has been bilked by negligent 
mistake rather than by fraudulent design . . . . [I]njunctions against negligent dissemination 
of misinformation play an essential role in preserving market integrity and preventing 
serious financial loss.”); see also SEC v. Coven, 581 F.2d 1020, 1027-28 (2d Cir. 1978) 
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context, acting reasonably requires the insider to use appropriate care in 
safeguarding the information entrusted to her. Oddly missing from defenses 
of tippers who “mistakenly” or “accidentally” provide hedge fund managers 
and other investment professionals with material non-public information, 
including Judge Rakoff’s in Salman, is any consideration of the fact that the 
tip reflects a breach of the fiduciary duty of care on the part of the insider. 

A particularly notorious case of accidental tipping involved former 
Dallas Cowboys football coach Barry Switzer.78 At the time of the insider 
trading incident, Mr. Switzer was a college football coach in Norman, 
Oklahoma. On June 6, 1981, Mr. Switzer, along with several hundred other 
spectators, attended a high school track meet being held at a field on the 
University of Oklahoma campus. Mr. Switzer, who was there to watch his 
son compete in an event, arrived at the track between 10:00 a.m. and 10:30 
a.m. George and Linda Platt, who also had a son competing at the track 
event, arrived just before Switzer, sometime between 9:00 a.m. and 10:00 
a.m. Mr. Platt was the Chairman of the Board of Directors of a publicly held 
oil exploration and development enterprise called Texas International 
Company, and he and his wife were acquaintances of Mr. Switzer. At the 
time of the track meet, Texas International owned over fifty percent of the 
shares in another energy exploration and development business, Phoenix 
Resources Company, and had just decided two days before the track meet to 
retain the investment bank Morgan Stanley to initiate a sale of Phoenix.  

The district court found the information that Texas International 
planned to liquidate Phoenix and to retain an investment banking firm to 

																																								 																																								 																																								 																																	 	
(observing that “impressive policies” support SEC authority to seek relief against securities 
fraud caused by negligence).  Moreover, recklessness appears to satisfy the scienter 
requirement of section 10(b) and Rule 10b-5.  Ernst & Ernst v. Hochfelder, 425 U.S. 185 
(1976) did not address “the question whether, in some circumstances, reckless behavior is 
sufficient for civil liability under § 10(b) and Rule 10b-5.”  Id. at 193 n.12.  Nonetheless, it 
did note that several circuits had held that “reckless disregard for the truth” could constitute 
scienter in a securities fraud action.  Id.  Moreover, the Second Circuit has held that 
“reckless conduct satisfies the scienter requirement.”  Rolf v. Blyth, Eastman Dillon & Co., 
570 F.2d 38, 46 (2d Cir. 1978) (citations omitted).  The court “recognized that recklessness 
may serve as a surrogate concept for willful fraud,” given that the “common law tort of 
fraud has adopted a recklessness standard as one means of satisfying the requisite intent 
element of that cause of action.”  Id. (citations omitted).  Although recklessness may not 
meet the willfulness requirement for criminal liability (see 15 U.S.C. § 78ff(a) (predicating 
liability upon a showing that the individual “willfully” or “willfully and knowingly” 
violated this provision)), it is sufficient to meet the scienter test for civil liability. 
78 SEC v. Switzer, 590 F. Supp. 756 (W.D. Okla. 1984). 
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assist in the transaction was non-public information that “a reasonable 
investor would consider important.”79   

According to the trial court, at some point during the track meet,  
 
Switzer laid down on a row of bleachers behind the Platts . 
. . .While Switzer was sunbathing, he overheard [George] 
Platt talking to his wife about . . . . Morgan Stanley and his 
desire to dispose of or liquidate Phoenix. . . . Switzer also 
overheard that an announcement of a ‘possible’ liquidation 
of Phoenix might occur the following Thursday.80  
 
The district court also seemed to accept testimony that Mr. Platt was 

not aware that Mr. Switzer was within earshot when he was chatting with 
his wife about the sale of his company’s subsidiary,81 indicating that the 
court was entirely convinced of the veracity of Mr. Platt’s testimony. 

Immediately after the track meet, Mr. Switzer went home, looked up 
the share price of Phoenix and met with Sedwyn Kennedy, a friend of 
Switzer with whom he invested through a partnership called SKS. Mr. 
Switzer told Mr. Kennedy that he had overheard a conversation about the 
possible liquidation of Phoenix and that the transaction was likely either to 
occur or be announced within a few days. Mr. Switzer revealed to Mr. 
Kennedy that his source for this stock tip was a “gentlemen who was an 
executive with TIC.”82 According to the trial court, Switzer and Kennedy 
were “close friends” who had known one another for a long time.83 Messrs. 
Switzer and Kennedy agreed that buying Phoenix stock would be a good 
idea.   

Mr. Switzer purchased 35,000 shares of Phoenix stock through a 
variety of partnerships with various friends and made significant trading 
profits. According to the trial court, TIC’s Mr. Platt did not receive any 
“direct or indirect pecuniary gain nor any reputational benefit likely to 
translate into future earnings due to Switzer’s inadvertent receipt of the 
information regarding Phoenix.”84 While this may be the case, it seems 

																																								 																					
79 Id. at 760. 
80 Id. at 762. 
81 Id. (“G. Platt was not conscious of Switzer's presence on the bleachers behind him that 
day, nor that Switzer had overheard any conversation.”).   
82 Id. 
83 Id. 
84 Id. at 764. 
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doubtful. Mr. Platt and Mr. Switzer knew each other well. Mr. Platt’s 
company was a sponsor of Mr. Switzer’s football television show, “Play 
Back.”85 Mr. Platt was described by the trial court as “a supporter of 
Oklahoma University football” who had “met Switzer at a few social 
engagements prior to June of 1981.”86 Mr. Switzer had given autographs to 
Mr. Platt’s children, and had upgraded Mr. Platt’s season tickets to football 
games.87 Mr. Switzer had called Mr. Platt to importune him to continue to 
sponsor his television program.88 These personal relationships are far more 
extensive than those identified by the government in Newman.   

Without explanation or embellishment, the trial court simply concluded 
that “[Mr.] Platt did not breach a fiduciary duty to stockholders of Phoenix 
for purposes of Rule 10b-5 liability nor § 10(b) liability when he disclosed 
to his wife at the track meet of June 6, 1981, that there was going to be a 
possible liquidation of Phoenix.”89 It is true that Mr. Platt did not breach his 
fiduciary duties by telling his wife about the upcoming sale of Phoenix. He 
had a good reason for passing the information along:  apparently, Mr. Platt 
discussed the transaction with his wife “for the purpose of informing her of 
his up-coming business schedule so that arrangements for child care could 
be made.”90 

But the fact that passing along information to one’s spouse does not 
automatically represent a breach of one’s fiduciary duties does not mean 
that the manner in which such information is passed along is a matter of 
complete indifference from a legal point of view. It seems clear that, at 
some point, disclosure of material non-public information by “accident” or 
by “mistake” reflects such a degree of recklessness and disregard for the 
importance of protecting the confidentiality of such information that it 
constitutes a breach of fiduciary duty. Imagine, for example, that Mr. Platt 
had communicated the information by accidentally clicking the “Reply All” 
tab in a message from his assistant, causing the message to be sent to a large 
group of people outside of his company. It seems to me that, at some point, 
disclosure by “accident” or “mistake” reflects such a failure to take 
reasonable steps to protect the confidentiality of information entrusted to an 
insider that it violates the insider’s fiduciary duty of care.  

																																								 																					
85 Id. at 761. 
86 Id. 
87 Id. 
88 Id. 
89 Id. at 766. 
90 Id. 
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This point becomes stronger in light of the fact that safeguarding 
proprietary confidential information is an important part of the professional 
responsibilities of corporate officers and directors and the professionals they 
hire, particularly at public companies. Significant resources are devoted to 
protecting the confidentiality of all sorts of corporate information.91 Formal 
protocols govern the way that confidential and proprietary information is 
handled within companies and government.92 Casual, public conversations 
about confidential information, such as the one that resulted in the 
information leak in Switzer, are inconsistent with minimal standards of good 
corporate practice. As one large employer informed its supervisory 
employees: “Integrity requires congruence between your professional life 
and your personal habits. Conversations overheard, chats by the coffee pot, 
and information that comes to you accidentally needs to be treated with the 
same caution as a letter or e-mail correspondence that lands on your 
desk.”93   

Despite the fact that ordinary and customary business practice and 
good corporate governance require that significant care be taken to guard 
against mistaken or accidental disclosure of confidential information, the 
district court in Switzer flatly held that “Rule 10b-5 does not bar trading on 
the basis of information inadvertently revealed by an insider.” 94  This 
assertion seems wrong, particularly when the inadvertent disclosure of 
material non-public information reflects recklessness or negligence.  

From an economic standpoint, imposing civil liability on inadvertent 
tippers would be efficient. Inadvertent disclosure of proprietary non-public 
information can potentially lead to the collapse of deals that are 
significantly welfare enhancing not only because they generate change-in-
control premia for target company shareholders, but also because they lead 
to business combinations that increase the returns on the assets of both the 

																																								 																					
91 Jonathan Rosenoer, Safeguarding Your Critical Business Information, HARV. BUS. REV. 
(2002). 
92 Of course these protocols are not always followed.  It is widely known that Hillary 
Clinton, while she was Secretary of State, used a personal email system with an account 
kept on a server located at her personal residence in Chappaqua, New York, in violation of 
State Department protocols.  Michael S. Scmidt, Hilary Clinton Used Personal Email 
Account at State Dept., Possible Breaking Rules, N.Y. TIMES (Mar. 2, 2015),  
https://nyti.ms/2kcy22m. 
93 Susan Davis, Leading Edition E-newsletter for Purdue University Supervisors, PURDUE 
UNIVERSITY, http://www.purdue.edu/hr/LeadingEdition/LEdi_104_confidentiality.html 
(last visited Aug. 20, 2016). 
94 Switzer, 590 F. Supp. at 766. 
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acquirer and the acquired company by creating synergies and reducing 
costs. In contrast to these potentially significant welfare gains, the costs of 
requiring that insiders act with reasonable care in safeguarding information 
they obtain in the course of their work appear minimal.  

While complete security is not possible, taking steps to use encrypted 
files and secure connections and limiting conversations and other oral 
communications to appropriately secure locations has become routine and 
would not create significant additional costs for companies. For example, it 
is ordinary and customary practice for lawyers and investment bankers 
communicating about mergers and acquisitions to eschew cell phones and 
to limit their conversations to land lines. Code names rather than the actual 
names of companies are routinely used in such deals.   

As such, the assumption reflected in Switzer and Judge Rakoff’s 
Salman opinion, that trading on the basis of an inadvertent tip is 
automatically legal, should be reexamined in light of the fact that such tips 
can be due to the negligence of the tipper, and the tippee who exploits the 
information may be well aware that the information is confidential and 
meant only for use for a valid corporate purpose. On the other hand, it is 
less clear that trading on the basis of an inadvertent tip can result in criminal 
as opposed to civil liability. This will depend on whether the inadvertent tip 
by an insider was sufficiently reckless such that the recklessness can satisfy 
the mens rea element of the relevant statute. 

2. Intentional Tipping in Cases in Which There Is  
No Personal Benefit to the Tipper 

Stunningly, even when someone tips another person intentionally, but 
does not receive a personal benefit, neither the tipper nor the tippee has 
violated Rule 10b-5’s prohibition on insider trading because there is no 
personal benefit to satisfy Dirks’ personal benefit test. 95  In SEC v. 

																																								 																					
95 The exception to the general rule permitting trading on the basis of intentional tips for 
which one received no personal benefit is SEC Rule 14e-3, passed in response to the 
Supreme Court’s decision in Chiarella v. United States.  Rule 14e-3 prohibits insiders of 
either a bidding firm or a target firm from tipping confidential information about a tender 
offer.  This rule thereby prohibits “exactly the kind of tippee information the Supreme 
Court in Chiarella had found not to be a Rule 10b-5 violation.”  Fair to All People, supra 
note 7.  Rule 14e-3 also prohibits any person who possesses material information relating 
to a tender offer from trading in target company securities if the bidder has already taken 
substantial steps towards commencement of the bid.  Id.   
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Maxwell, 96  David Maxwell, a senior executive at Worthington Foods, 
passed material, non-public information about Kellogg Co.'s impending 
purchase of Worthington Foods Inc. to Elton Jehn, his longtime barber, 
while receiving a haircut. Mr. Jehn bought Worthington stock and, though 
he had never purchased options previously in his life, he also bought 205 
call options (purchasing some of these with a credit card). Mr. Jehn started 
buying Worthington stock and options on September 22, 1999, completing 
his purchases a week later on September 27th. On the morning of October 1, 
1999, when Worthington and Kellogg issued a press release announcing the 
deal, Worthington’s stock price rose by 61.4%, to $8.75. Mr. Jehn made a 
total of $192,000 in trading profits by selling after the announcement.97   

There seems to be no doubt that Mr. Maxwell violated a duty of trust 
and confidence to Worthington. As the SEC pointed out in its complaint, 
Mr. Maxwell “was well aware of Worthington's well-established policy and 
prohibitions against insider trading. He understood that he was prohibited 
from trading Worthington stock while in possession of material, non-public 
information and that he was prohibited from tipping others about that 
information.” 98  In fact, when Dale Twomley, Worthingon’s CEO told 
Maxwell about the Company’s negotiations with Kellogg, “he explicitly 
instructed Maxwell to keep the information confidential.”99 And, as is 
typical in public companies, Worthington had an insider trading policy that 
prohibited employees from trading in Worthington's securities or tipping 
others while in possession of material, non-public information. 100 
According to the district court, Mr. Worthington was aware of this 
policy.101 

																																								 																					
96 341 F. Supp. 2d 941 (S.D. Ohio 2004). 
97 Complaint, SEC v. Maxwell (S.D. Ohio 2003), 
https://www.sec.gov/litigation/complaints/comp17944_64.htm.  Mr. Jehn started buying 
Worthington stock on Sept. 22, 1999, the same day that he was tipped by Mr. Maxwell.  Id.  
Mr. Jehn started buying call options a week later on Sept. 27, 1999.  Id.  On October 1, 
defendant Jehn liquidated his position in Worthington securities, selling 205 call options.  
He sold ninety October 15 calls for a profit of $64,774.50, sixty-five October 12 calls for a 
profit of $67,944.22, and fifty October 12 calls for a profit of $52,242.  Id.  He sold 1,500 
shares of Worthington stock for a profit of $15,915.60, bringing his total realized profits to 
$191,954.57. 
98 Id. (“Maxwell breached his duty of trust and confidence to Worthington and its 
shareholders by disclosing material non-public information to defendant Jehn.”). 
99 Maxwell, 341 F. Supp. 2d at 944. 
100 Id. 
101 Id.   
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Rather slavishly following Dirks, and rejecting a litany of possible 
benefits that tipper-Maxwell could have received, the district court declined 
to find a personal benefit and, based on the lack of such a benefit, decided 
that the tipping did not violate the tipper’s fiduciary duties. Because the 
liability of tippees is “derivative” of tippers’ liability, Mr. Jehn also avoided 
liability.102  

It is true that Dirks stands for the proposition that trading on the basis 
of a tip that did not involve a breach of fiduciary duty on the part of the 
tipper is legal. But in the insider trading context, the existence of fiduciary 
duties is coterminous with the existence of a relationship of trust and 
confidence. Mr. Maxwell clearly had such a duty. And he clearly breached 
this duty when he violated his obligation not to disclose the confidential and 
proprietary information entrusted to him by his company. In this context, 
imposing at least civil liability on Mr. Maxwell is consistent with the law. 
Imposing such liability also would be economically efficient, because such 
liability would be a low-cost mechanism for providing enhanced protections 
for companies’ property rights in information, which is precisely what the 
insider trading laws are designed to do.103 

D. Tipping as Whistleblowing 
While the extant law of insider trading does not impose liability 

readily enough in cases in which tips occur by accident or mistake, current 
law imposes liability far too readily for tipping and trading in the 
whistleblowing context. 

On August 12, 2011, armed with authority conveyed on it in the 
Dodd-Frank Wall Street Reform and Consumer Protection Act, 104  the 
Securities and Exchange Commission finalized the rules for a new, 
significantly enhanced whistleblower program. 105  Under the new 
whistleblower program, a whistleblower is anyone who voluntarily provides 
the SEC with “original information that leads to the successful enforcement 
by the SEC of a federal court or administrative action in which the SEC 

																																								 																					
 
103 Macey, supra note 18, at 60 (explaining that the Supreme Court’s opinion in Chiarella 
v. United States is grounded in the theory that insider information is a form of intellectual 
property, and that the goal of SEC Rule 10b-5’s prohibition on insider trading is to protect 
property rights in information). 
104  Dodd-Frank Act, Pub. L. No. 111-203, § 922, 124 Stat. 1376 (2010). 
105 17 C.F.R. §§ 240, 249. 
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obtains monetary sanctions totaling more than $1 million.” 106 
Whistleblowers fill out an online form to become eligible for bounty, which 
can be substantial. Often whistleblowers are represented by counsel to make 
sure they successfully navigate the steps necessary to enable them to obtain 
a reward.  

The SEC clearly believes that financial incentives will motivate 
more insiders to come forward as whistleblowers when they have material 
non-public information about fraud in companies subject to SEC regulation. 
And, of course, the SEC is right; financial incentives provide an additional 
(and sometimes the only) motivation for insiders to engage in 
whistleblowing.   

The use of financial incentives to motivate whistleblowing is starkly 
at odds with the Supreme Court’s policy, articulated in Dirks, of banning 
insider trading that is motivated by financial incentives. In fact, the entire 
purpose of Dirks’ personal benefit test is to distinguish between legally 
permissible insider trading, which is trading on the basis of tips of material 
non-public information that were not motivated by the receipt of any 
personal benefit, from illegal insider trading, which is trading on the basis 
of tips motivated not by a benevolent desire to ferret out fraud, but by some 
share in the trading profits or other pecuniary gain provided by the 
tippee/trader.   

The SEC’s bounty program for whistleblowers appears to be 
working. In May 2014, the SEC awarded over $30 million to an anonymous 
tipper who made a tip about a company whose identity remains unknown. “I 
was very concerned that investors were being cheated out of millions of 
dollars and that the company was misleading them about its actions,” said 
the whistleblower in a press release issued by the law firm retained to 
represent him/her in obtaining the award.107 The law firm itself noted that 
its “client exposed extraordinarily deceitful and opportunistic practices that 
were deeply entrenched and well hidden,”108 also noting that “[f]ederal 
regulators never would have known about this fraud otherwise, and the 
scheme to cheat investors likely would have continued indefinitely.”109 
																																								 																					
106 Press Release, SEC, SEC Adopts Rules to Establish Whistleblower Program (May 25, 
2011), https://www.sec.gov/news/press/2011/2011-116.htm. 
107 Press Release, Phillips & Cohen LLP, Largest SEC Whistleblower Reward Goes to 
Phillips & Cohen Client—More than $30 Million (Sept. 22, 2014), 
http://www.phillipsandcohen.com/2014/SEC-awards-Phillips-Cohen-whistleblower-client-
30-million-to-35-million-largest-reward-yet.shtml.  
108 Id. 
109 Id. 



Journal of Law & Public Affairs      Volume 2 

 62 

The SEC long had received tips from whistleblowers before 
enacting its bounty, but the SEC claims that the new bounties lead to higher 
quality information from whistleblowers.110 It is anomalous that the SEC 
encourages whistleblowing, while prosecuting tipping about ongoing frauds 
at public companies. As I have observed in previous work, there is little if 
any analytic or functional distinction between whistleblowing—especially 
when done for a bounty—and insider trading.111   

To the extent that there are differences between whistleblowing and 
insider trading, insider trading is, in several ways, superior to 
whistleblowing as a mechanism for revealing fraud and other sorts of 
illegality in public companies. Specifically, insider trading has three distinct 
advantages over whistleblowing as a means for ferreting out fraud. 

 First, unlike whistleblowing, those trading on the basis of material 
non-public information do not have to convince a bureaucrat at the SEC that 
their claims are worth pursuing.  Dirks himself was unable to interest the 
SEC about the scandal at Equity Funding. Raymond Dirks engaged in both 
trading and whistleblowing, but only the trading actually worked, as the 
SEC and business journalists at outlets such as the Wall Street Journal 
chose to ignore Dirks’ tipping. The history surrounding the fraud at Equity 
Funding, which was the subject of the SEC’s enforcement action against 
Raymond Dirks for insider trading in Dirks, reveals that whistleblowing 
was wholly unsuccessful in ferreting out the fraud at Equity Funding. Mr. 
Dirks attempted to tip not only the SEC, but also state insurance 
commissioners, as well as Equity Funding’s outside auditors.112 

Whistleblowing directed at exposing the fraud at Equity Funding 
began in 1971, but the fraud at Equity Funding was not revealed until 1973, 
when Dirks began trading. The CEO of Equity Funding and one of the main 
culprits of the fraud testified that before the insider trading prompted by 
Secrist’s tipping he had “received no questions from auditors, state 

																																								 																					
110 Press Release, SEC, supra note 91 (quoting SEC Chairman Mary L Schapiro, who 
asserted that “[w]hile the SEC has a history of receiving a high volume of tips and 
complaints, the quality of the tips we have received has been better since Dodd-Frank 
became law.  We expect this trend to continue, and these final rules map out simplified and 
transparent procedures for whistleblowers to provide us critical information.”). 
111 See generally Jonathan R. Macey, Getting the Word Out About Fraud: A Theoretical 
Analysis of Whistleblowing and Insider Trading, 105 MICH. L. REV. 1899 (2007).   
112 See id. at 1917-19 (discussing the various attempts to engage in whistleblowing 
concerning the fraud at Equity Funding). 
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regulatory authorities, or federal regulatory authorities that suggested that 
‘they suspected there was a fraud at Equity Funding.’” 113 

Of course the Equity Funding scandal is only one in a long list of 
frauds that the SEC and other financial regulators failed to uncover. Perhaps 
the most well-known example of the SEC ignoring a credible tip from a 
whistleblower is Harry Markopolos’s efforts to alert the SEC to the massive 
securities fraud being perpetrated by Bernie Madoff at his investment firm, 
Bernard L. Madoff Investment Securities. “[M]y team and I tried our best to 
get the Securities and Exchange Commission [SEC] to investigate and shut 
down the Madoff Ponzi scheme with repeated and credible warnings,” 
Markopolos said during his testimony before the Financial Services 
Subcommittee on Capital Markets.114 He said he submitted an eight-page 
document listing red flags and mathematical proof of a major fraud to the 
SEC’s Boston Regional Office in May of 2000. Mr. Markopolos 
resubmitted his evidence to SEC offices in 2001, 2005, 2007, and 2008, 
without attracting the attention of the regulators.115 It was not until the 
financial markets crashed in 2008 and liquidity-strapped investors 
attempted to cash-in their investments in large numbers that the fraud was 
revealed, when the business simply collapsed as the number of new 
“investors” sharply declined and current clients began clamoring for their 
money in large numbers. Madoff’s fraud caused losses of approximately 
$17 billion116 among his firm’s 4,800 clients,117 including the author and 
Holocaust survivor Elie Wiesel, Yeshiva University, Tel Aviv’s Technion 
University, the North Shore-Long Island Jewish Health System pension 
fund, and the Korea Teachers Pension fund.118   
																																								 																					
113 Brief for the United States as Amicus Curiae in Support of Reversal, Dirks v. SEC, 463 
U.S. 646 (1983) (No. 82-276). 
114 Assessing the Madoff Ponzi Scheme and Regulatory Failures:  Hearing Before the 
Subcomm. on Capital Mkts., Ins., and Gov’t Sponsored Enter. of the H. Fin. Servs. Comm., 
111th Cong. (2009) (statement of Harry Markopolos, CFA, CFE, Chartered Financial 
Analyst and Certified Fraud Examiner).  
115 Dick Carozza, Chasing Madoff:  An Interview with Harry Markopolos, FRAUD 
MAGAZINE (2009), http://www.fraud-magazine.com/article.aspx?id=313. 
116 Jordan Maglich, Madoff Ponzi Scheme Five Years Later, FORBES (Dec. 9, 2013), 
https://www.forbes.com/sites/jordanmaglich/2013/12/09/madoff-ponzi-scheme-five-years-
later/.  
117 Robert Frank, Amir Efrati, Aaron Lucchetti, & Chad Bray, Madoff Jailed After 
Admitting Epic Scam, WALL ST. J., Mar. 13, 2009. 
118 Madoff’s Victims, WALL ST. J., 
http://s.wsj.net/public/resources/documents/st_madoff_victims_20081215.html (last 
updated Mar. 6, 2009); see also Exhibit A, “Client List,” 
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While the Madoff fraud reveals one significant advantage of insider 
trading over whistleblowing as a vehicle for exposing fraud, it also reveals 
that insider trading has a structural defect as a mechanism for revealing 
fraud. Specifically, while insider trading has the virtue of revealing fraud 
that government officials choose to ignore, insider trading can only occur in 
companies with shares that trade on public stock markets. Thus, insider 
trading was not available as a means to reveal the fraud at Bernard L. 
Madoff Investment Securities because the company was privately held and 
there was no public market on which its stock could be shorted or for which 
derivative securities such as put options could be created. 

A second advantage of insider trading over whistleblowing is the 
elimination of false positives. Government agencies, media outlets and 
others who receive tips from whistleblowers must verify those tips because 
there is no assurance that the information provided by whistleblowers will 
be accurate. Whistleblowers may be mistaken, or they may be purposefully 
inaccurate, as when they engage in whistleblowing for motives such as 
revenge or bounty. It is of course true that those engaging in insider trading 
on the basis of knowledge of hidden fraud also are likely to have all sorts of 
selfish motives. But unlike with whistleblowing, with insider trading there 
is a cost to providing erroneous information. It is costly to those trading on 
the basis of material non-public information about an ongoing fraud to be 
mistaken because, when one trades, one loses money on one’s mistakes. 

A third advantage of insider trading over whistleblowing is that 
while there is no guarantee that there will be any follow-up to a 
whistleblower’s tip, if the inside information on which a trader bases her 
trading is not revealed, then the share price of the company to which the 
information pertains will not change and neither the insider nor her tippee 
will make trading profits. Profiting from material non-public information 
about a fraud in a company requires that an insider sell shares short (or 
purchase derivative securities such as put options or swaps whose value 
increases when the value of the underlying assets declines) and then cover 
the short position at some point in the future when the company’s share 
price declines. In the context of fraud, the insider’s profit-making 
opportunity does not arise unless and until the fraud at the company is 

																																								 																																								 																																								 																																	 	
http://online.wsj.com/public/resources/documents/madoffclientlist020409.pdf (document 
listing all of Madoff’s clients); Harold A. Pollack, Why Were So Many Madoff Victims 
Jewish?, ATLANTIC (Feb. 8, 2016), 
http://www.theatlantic.com/business/archive/2016/02/madoff-jewish-affinity-
fraud/460446/.   
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revealed. Unless the fraud is revealed somehow, such as by the 
announcement of an investigation or litigation by a regulatory agency, or in 
a news report, the company’s share price may remain stable or even 
increase in value, leaving the trader with a costly position to unwind. 

All seem to agree that whistleblowing, even for entirely venal 
reasons such as revenge, should be encouraged and rewarded. But insider 
trading, even to reveal a massive fraud in a public company, cannot be done 
for profit, but only for altruistic reasons. Even in situations, like Madoff and 
Dirks¸ in which insiders tried and failed to inform regulators of corporate 
fraud, insider trading to reveal such fraud is impermissible if the tipper 
seeks a “bounty” in the form of a personal benefit in exchange for the 
information. 

One response to the argument that insider trading based on fraud is 
equivalent to whistleblowing is that, in the insider trading context, the 
trading comes at the expense of investors, while in whistleblowing, the 
remuneration for the information reduces the recovery for all shareholders 
and therefore is more fairly distributed. There are two answers to this 
objection to insider trading about fraud on fairness grounds. First, any 
unfairness associated with insider trading that reveals fraud is merely a 
problem of allocating the gains and losses of an unambiguously socially 
desirable outcome: the revelation of fraud. While it may be more desirable 
for fraud to be revealed by whistleblowing than by tipping by insiders 
followed by trading by tippees, history in the form of the Madoff and 
Equity Funding scandals shows that fraud will go undetected if we rely 
solely on whistleblowers. As such, insider trading to reveal fraud as 
occurred in Dirks may, as the Supreme Court indicated, be the only way to 
uncover some instances of fraud.   

Second, from the perspective of the counterparty who trades with 
someone with material non-public information, there is no difference 
between Dirks-style insider trading, which is done for free, and insider 
trading that is done for some kind of pecuniary benefit. The counterparty’s 
losses are the same, and therefore, the permissible trading in Dirks is not 
distinguishable from a fairness point of view from trading based on the 
same underlying information about fraud that is motivated by a financial 
incentive. 

Finally, there is reason to believe that those who trade with tippees 
may be in a better position to bear the losses associated with such trading 
than other investors. Research on insider trading reveals an important 
distinction between “price function” traders who are motivated to trade by 
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perceived arbitrage opportunities presented by price distortions and “time 
function” traders, whose trading is not based on an informed view of the 
value of securities relative to their prices, but on external factors, 
particularly changing demands for savings and liquidity over the course of a 
family’s life cycle.119 Price-function traders are the arbitragers, floor traders, 
investment bankers, and hedge funds who invest in finding value. When an 
insider sells on the basis of a tip, the temporary decline in the price of the 
stock sold will be perceived by these price function traders as an arbitrage 
opportunity, because the low price makes the stock look like a bargain 
based on these price-function traders’ models. In contrast, the insider 
trading will have no effect on time function traders whose trading is not 
motivated by price. In contrast to price function traders, who are 
professionals (or day traders who think that they are professionals), time 
function traders are not motivated by short-term fluctuations in securities 
prices, so insider trading will not deleteriously affect them. This point is 
particularly strong in light of the fact that, unlike price function traders, 
rational time function traders will hold diversified portfolios of securities 
that make them immune to the effects of insider trading because, 
statistically speaking, they will be trading alongside insiders as often as they 
will be trading against insiders.120 

E. Beyond Fraud: Tipping for the Good of the Company 
As the Courts in both Dirks and Newman recognized, insider trading 

can be consistent with a tipper’s fiduciary duties. When tipping is done to 
further a legitimate corporate purpose, it is permissible. In addition to 
revealing corporate fraud, valid corporate purposes include correcting 
misinformation about securities pricing and attracting a more attentive and 
extensive range of coverage by financial analysts. Thus, while it is 
illegitimate to exploit material non-public information for personal gain, it 
is legitimate to pass along the same information to others who profit from it, 
as long as the motive does not involve a personal benefit.   

Under current law, a corporate insider can provide a tip to a trader at 
a hedge fund, and as long as the insider does not receive a personal benefit, 
the insider is not legally responsible for providing the tip, regardless of the 
harm the tip causes to the corporation. This strange result is due to the fact 

																																								 																					
119 Haddock & Macey, supra note 26. 
120 Kenneth Scott, Insider Trading:  Rule 10b-5, Disclosure and Corporate Privacy, 9 J. 
LEGAL STUD. 801 (1980). 
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that under the personal benefit test established by the Dirks Court, the test 
of whether an insider’s tip is in breach of a fiduciary duty is not whether the 
tip furthers the corporation’s interests, but whether the insider refers a 
personal benefit from providing the tip.   

Corporations should have the right to determine when their 
employees and agents trade on the basis of the proprietary information they 
receive in the course of their official duties, but the personal benefit test 
effectively deprives them of this in two ways. First, the personal benefit test 
does not require a tipper to obtain the consent of her company—or even to 
provide notice to the company—prior to tipping, even in cases in which it 
clearly is in the best interests of the corporation and its shareholders to keep 
such information confidential, as in the case of an impending tender offer 
for the shares of another company. Regardless of the content of the 
information, as long as the tipper does not receive a personal benefit from 
her tip, the tipping and subsequent trading are legal. 

Second, and perhaps even more bizarrely, according to a separate 
line of Supreme Court reasoning developed in O’Hagan, where a corporate 
insider directly engages in trading on the basis of material non-public 
information, such trading does not violate the securities laws as long as the 
trading insider notifies the company of her intention to trade. 121  In 
O’Hagan, in the course of deciding that James O’Hagan was criminally 
liable for trading on the basis of material non-public information about an 
impending tender offer for the outstanding shares of Pillsbury, the Court 
indicates that Mr. O’Hagan could have avoided liability entirely if he had 
simply notified Grand Met, the bidder, and Dorsey & Whitney, his law 
firm, of his intention to trade. The Court’s reasoning is that Mr. O’Hagan’s 
duty was not to maintain the confidentiality of the information entrusted to 
him, but instead either to abstain from trading or to disclose his intention to 
trade to the source of the information.122 

The rather tortured logic that brings the Court to this odd result is 
described in one of the more interesting footnotes in the annals of securities 
regulation. This footnote, number 9 of the opinion, begins with the premise 
that the element of fraud required to establish a violation of Section 10(b) of 
the Securities Exchange Act requires a showing of deception, and that the 
“requirement of deception precludes § 10(b) liability when a person trading 

																																								 																					
121 United States v. O'Hagan, 521 U.S. 642 (1997). 
122 Id. at 654-55, 655 n.6. 
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on the basis of non-public information has disclosed his trading plans to, or 
obtained authorization from, the principal.”123   

Footnote 9 justifies its finding that an insider is entitled to a “get out 
of jail free card” if she discloses her intention to trade before actually 
trading by indicating that as soon as a disloyal agent discloses his imminent 
intention to trade, her principal “may seek appropriate equitable relief under 
state law.”124 The “appropriate equitable relief” to which the Supreme Court 
refers in footnote 9 is injunctive relief. After being notified by an insider 
trader of her intent to trade, a corporation or law firm or other guardian of 
the confidentiality of the information on which the insider wishes to trade 
can go to court and seek an injunction barring the insider from trading.   

The “appropriate equitable relief” may not be sufficient relief for 
two reasons. First, there is no requirement that the insider delay her trading 
after disclosing her intention to trade until after the corporation has had an 
opportunity to obtain an injunction. It is likely that in most cases an insider 
will be able to disclose and trade before injunctive relief can be obtained. 
Second, a corporation may be reluctant to seek equitable relief for fear of 
not being able to maintain the confidentiality of the information in the 
hearing on the injunction. While it may be possible to conduct the hearing 
in complete confidence, there is no assurance that confidentiality can be 
successfully maintained. Any third party observing the court proceeding or 
even learning about it would be free to trade as long as she lacked a 
preexisting relationship of trust and confidence with the source of the 
information. Moreover, establishing the irreparable harm necessary to 
obtain an injunction would require revealing the nature of the information, 
thereby thwarting the whole object of the exercise: keeping the information 
from becoming reflected in the share price of the company to which it 
pertains. 

The point here is not that disclosure by insiders of material non-
public information should be categorically banned, as the SEC would like. 
Rather the point is that, having determined that it is permissible for a 
corporation through its agents to disclose material non-public information to 
traders when doing so serves a legitimate corporate purpose, it is necessary 
to determine: (a) what constitutes a legitimate corporate purpose that 
permits such disclosure and trading, and (b) how the use of material non-
public information should be controlled as a matter of internal corporate 
governance of companies whose shares are publicly traded.  
																																								 																					
123 Id. at 654-55, 659 n.9. 
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The Supreme Court invented the personal benefit test in Dirks as the 
tool to be used to make these determinations. If a tip of material non-public 
information is done for no personal benefit, then, in the Court’s view, the 
tip: (a) serves a legitimate corporate purpose (i.e. the tip is consistent with 
the tipper’s fiduciary duties); and (b) the tipper gets to control the use of the 
material non-public information, and is free to use the information to tip 
professional traders, thereby enabling them to profit from the information. 

The Court is correct that it should be permissible for a corporation 
through its agents to disclose material non-public information to traders 
when doing so serves a legitimate corporate purpose. But the personal 
benefit test is a strange tool for determining what tipping and trading is 
legitimate and what is not. Similarly, the “disclose or abstain” rule as 
articulated in O’Hagan is an odd mechanism for controlling the disclosure 
of material non-public information. Insiders in possession of material non-
public information should not be able to legitimize their use of such 
information by disclosing their trading intentions before trading. 
Corporations with legitimate material non-public information that they wish 
to keep confidential should not have to seek an injunction to protect such 
information. 

The personal benefit test should be replaced by a rule that allows 
corporations to control the use of the information they have created. The 
issue of whether it is permissible to tip material non-public information 
should depend simply on whether such tipping is or is not consistent with 
the tippers’ fiduciary duties. While the receipt of a personal benefit may 
occasionally provide some insight into the fiduciary duty analysis, the 
personal benefit test should no longer be dispositive. For example, where 
the information in question concerns a major fraud at a company, then there 
is no breach of fiduciary duty for disclosing such information, regardless of 
whether the tipper receives a pecuniary benefit from such disclosure.125 
Further, where the person who engages in the tip is acting within the scope 
of their employment and within areas of their discretion, tipping should be 
permitted. Thus for example, where the Chief Financial Officer of a 
corporation tips analysts in order to promote analyst coverage or when a 
corporate communications officer briefs analysts in order to correct some 
misunderstanding about a company’s operations or financial reporting, such 
tipping should be presumptively permissible. 
																																								 																					
125 The receipt of a personal benefit might have relevance even in the case of tipping about 
an ongoing corporate fraud.  For example, the amount of the personal benefit should be 
deducted from any whistleblower bounty the tipper may be entitled to receive. 
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IV. SHORTCOMINGS OF THE PERSONAL BENEFIT TEST 
AND HOW TO IMPROVE IT 

The analysis in this Article can be summarized in the following 
chart, which also depicts the differences between the approach to tipping 
and trading presented here and the contrasting approaches of the Court and 
the SEC: 
 

TIPPEE LIABILITY 
Tipping Correlated 

or Caused by: 
Tippee Liability? 

SEC / DOJ Federal Courts Efficiency 

Pecuniary / Non-
Pecuniary Benefit to 
Tipper 

Yes Yes 
Yes  
(unless tip involves 
corporate fraud) 

Familial Relationship – 
Intentional126 Yes Yes Yes 

Tip to Unrelated Party 
– No Personal Benefit 
to Tipper 

No127 No Yes 

Mistake / Negligent –
Tip to Family 
Member128 

Yes Yes Yes 

																																								 																					
126 United States v. Salman, 792 F.3d 1087 (9th Cir. 2015), aff’d, 137 S. Ct. 420 (2016). 
127 While there is no liability in general for intentional tipping and trading where the tipper 
receives no personal benefit and has no familial or close personal relationship with the 
tippee, the executive branch and the federal courts do impose liability if the insider trading 
is done in connection with a tender offer, under special authority granted to the SEC 
pursuant to Section 14(e) of the Williams Act, 15 USC. §§ 78(a)-(lll) (1976).  SEC Rule 
14e-3 imposes a duty to disclose (or abstain from trading on) material non-public 
information on any person in possession of such information, regardless of whether that 
person is an insider or in a position of trust and confidence with the source of the 
information.  45 Fed. Reg. 60,410-60, 413 (1980) (Rule 14e-3 is applicable to “any person” 
irrespective of their relationship to the source of the information).  
128 Michael S. Schacter, The Accidental Tipper:  Personal Benefit Requirement for Insider 
Trading, 244 N.Y. L.J. (Sept. 27, 2010), 
http://www.willkie.com/~/media/Files/Publications/2010/09/The%20Accidental%20Tipper
%20Personal%20Benefit%20Requireme__/Files/TheAccidentalTipperpdf/FileAttachment/
The-Accidental-Tipper.pdf.  
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Mistake / Negligent –
Tip to Analyst129 Yes No Yes 

Mistake / Negligent –
Tip to Stranger130 Yes No Yes 

Legitimate Business 
Purpose for Tip131 Yes No  

(unless personal) 
No  
(even if personal) 

 
 As the chart indicates, the differences indicated by the current 
approach arise in three contexts. First, the efficiency approach advocated 
here would lead to a less strict application of insder trading laws in 
situations in which tipping or trading on the basis of inside information 
about corporate fraud. Currently, such trading is illegal if the tipper receives 
any sort of personal benefit from the tipping. Efficiency, which strongly 
favors ferreting out fraud, would condone trading or tipping by those in 
possession of inside information about a fraud even if they personally 
benefit by such trading or tipping.   

Second, the efficiency approach advocated here leads to a stricter 
application of insder trading laws in situations in which insider information 
is disclosed by a tipper negligently, whether by accident or mistake. The 
approach advocated here also will result in the application of Rule 10b-5’s 
prohibitions on tipping and trading when done intentionally but without any 
personal benefit inuring to the tipper. Such trading currently does not 
violate the law because the personal benefit test forecloses liability in 
situations in which the tipper receives no personal benefit. In contrast, the 
efficiency approach advocated here would impose liability on tippers who 
negligently reveal material non-public information because of the fiduciary 
duty of care owed by insiders by virtue of their relationship of trust and 
confidence with the company, and the strong economic rationale for 
maintaining the confidentiality of legitimate, non-public information whose 

																																								 																					
129 Here I am assuming that the tippee was aware that the tip was negligently or mistakenly 
made by the tipper and the tippee traded on it anyway.  See Salman, 792 F.3d 1087.  
130 SEC v. Sabrdaran, Case No. 14-CV-04825-JSC, 2015 WL 901352 (N.D. Cal. Mar. 2, 
2015); SEC v. Maxwell, 341 F. Supp. 2d 941 (S.D. Ohio 2004); SEC v. Switzer, 590 F. 
Supp. 756 (W.D. Okla. 1984). 
131 Dirks v. SEC, 463 U.S. 646 (1983); United States v. Newman, 773 F.3d 438 (2d Cir. 
2014). 
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value to its creator will be destroyed if it is revealed before it can be acted 
upon. 

Finally, unlike current approaches, the efficiency approach 
advocated here would not impose liability on those who disclose material 
non-public information for a legitimate corporate purpose, even if they 
receive a personal benefit for such disclosure. 

V. CONCLUSION 
In adopting the personal benefit test, the Court in Dirks essentially 

drew a statistical inference about the correlation between the receipt of a 
personal benefit by a tipper and the breach of fiduciary duty by the tipper. 
The personal benefit test indicates that tipping for a personal benefit is 
perfectly correlated with behavior that reflects the breach of one’s fiduciary 
duties, while tipping without receiving a personal benefit is perfectly 
correlated with behavior that is consistent with one’s fiduciary duties.   

One implication of the analysis in this Article is that the correlation 
between the receipt of a personal benefit and the breach of fiduciary duties 
is far from perfect. A tipper who receives no personal benefit can 
nonetheless harm the company that has entrusted her with material non-
public information. After all, if a tipper informs a perfect stranger of an 
impending tender offer for another company that her company is on the 
verge of announcing without receiving any attendant personal benefit, then 
under the personal benefit test the insider would not have breached any 
fiduciary duty. On the other hand, if an insider passes along a tip about an 
ongoing fraud and does receive a personal benefit, then such tipping is a 
crime, notwithstanding the fact that there is no fiduciary duty to maintain 
the confidentiality of an ongoing fraud and notwithstanding the significant 
social benefits associated with uncovering corporate fraud. 

Current insider trading doctrine as reflected in the personal benefit 
test is too lenient on insider trading in certain circumstances (i.e. where 
negligent behavior leads to a tip by mistake) and too strict in other 
circumstances (i.e. where the tip alerts the tippee to fraud). This Article sets 
the stage for a more nuanced approach to insder trading law, one in which a 
personal benefit is considered a possible symptom of punishable insider 
trading, instead of a certain diagnosis. 

The personal test, notwithstanding the flaws elucidated in this 
Article, was a major advance in the application of economic theory to legal 
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doctrine. Specifically, the personal benefit test advances the theory 
enunciated in Chiarella that material non-public information about a 
company is a valuable asset in the form of intellectual property, and that, as 
such, the fundamental purpose of insider trading law is to protect property 
rights in information.    

Dirks is noteworthy for its recognition of the fact that protecting 
property rights in information requires rules that do more than simply 
prohibit the use of material non-public information by the “wrong people,” 
i.e. those who have abused their positions of trust and confidence to purloin 
the information from the company that created it. In addition to prohibiting 
the wrong people from using material insider information, the law should 
enable the “right people,” i.e. those who created the material non-public 
information to profit from their discovery and development of such 
information.   

The contribution of the personal benefit test developed in Dirks is 
that it acknowledges not only the need to prohibit some trading on the basis 
of material non-public information, but also the desirability, from a social 
welfare perspective, of encouraging other trading motivated by such 
information. The personal benefit test is based on the premise that those 
who reveal (tip) material non-public information and the tippees who trade 
on that information, should be punished if and only if their tips were 
motivated by venality in that they were provided in exchange for a personal 
benefit. Those who tip such information without receiving a personal 
benefit, together with their tippees, should be permitted to trade under the 
personal benefit test because the test specifies that only trading in which the 
tipper receives a personal benefit from the tipper is illegal.  

While the test often works well, as it did in Newman, it is far from 
perfect. Socially undesirable trading such as that done by professional 
traders on the basis of information that was mistakenly or accidentally 
revealed should be banned and those who negligently disclose such 
information should be punished, at least civilly. Socially desirable trading, 
such as that done to reveal an ongoing corporate fraud should be permitted, 
even where the person who tips this information receives a personal benefit. 
Tippers should be allowed to profit from revealing corporate fraud and 
other corporate malfeasance just as whistleblowers are encouraged to seek 
bounties from the government in exchange for their tipping. 

The argument in favor of allowing tippers to profit from their tips by 
trading is particularly strong in light of the evidence from events such as the 
Madoff Ponzi scheme and the Equity Funding fraud described in this 
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Article indicating that whistleblowers often are ignored by regulators. 
Without the ability to tip in exchange for a personal benefit, frauds can go 
undetected for decades. 
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I’ll start with the Lochner era. This makes sense chronologically, 
and that’s the way I’m proceeding. What happened during the Lochner era? 
Well, the Supreme Court invalidated a bunch of laws regulating economic 
activity—everyone agrees on that. Different people will tell you different 
things about precisely what got invalidated and why, and I don’t want to 
spend too much time trying to sort the separate views out. I have a 
particular view of what was going on, and that’s what I’ll focus on. But let 
me take a second to give you a thumbnail sketch of the views I don’t find 
persuasive and then a longer explanation of the one I do. 

One thing people say—and they said this at the time, and for a while 
it was the conventional wisdom—is that the Supreme Court was siding with 
business, with capital against labor. So here there’s a role for considerations 
about equality, because this account tells us the Supreme Court is playing 
favorites, manipulating or making up constitutional doctrine to help certain 
parties that it likes. And basically, on this account, it’s deregulating because 
that’s what business wants. Scrap those minimum wage and maximum hour 
laws, maximize the profits that go to the owners of the businesses. 

Pretty much everyone can agree that what’s described there is bad. 
That’s not how we want the Supreme Court to behave. Part of the reason 
it’s bad is that on this account, the Supreme Court is just making stuff up—
it’s striking down laws not because they really violate the Constitution, but 
because the Court wants to help parties it likes or, slightly different, because 
the Court thinks the outcomes it’s producing are desirable from a policy 
perspective—deregulation is better in some sense. Better for the nation, 
maybe, or more efficient. This is kind of the perspective that Holmes takes 
in his dissent, where he says that the Constitution does not enact Herbert 
Spencer’s Social Statics. Herbert Spencer, in case you’re wondering, is a 
libertarian philosopher who coined the phrase “survival of the fittest.” So 
he’s considered by some the father of Social Darwinism. The Supreme 
Court, Holmes is saying, has taken a free-market ideology that isn’t in the 
Constitution and started pretending it is. 

Which is bad, as I said, but is that what the Court was doing? 
Probably not, and the evidence against this theory is that while yes, they did 
strike down some economic regulations that now seem unproblematic—so 
they were doing something different from what we do now—they didn’t 
actually strike down all that many. There were lots of economic regulations 
as the nation industrialized and moved into the Progressive Era, and lots of 
challenges to them, and the vast majority survived. So if this was simple 
hostility to regulation, or simple preference for business, the Court was 
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pursuing those goals in a strange way. Not very consistently, not very 
effectively. Probably there’s a better explanation for what was going on. 

The second theory says that the Court was enforcing a fundamental 
right to contract. So you know nowadays the Supreme Court has found 
various fundamental rights to be part of the liberty protected by the due 
process clause, what’s called substantive due process. But those rights tend 
to be rights about intimate personal decisions—things like abortion, 
contraception, marriage, child rearing. They don’t tend to be economic 
rights. So what was happening in the Lochner era, according to this theory, 
was that the Supreme Court was engaged in the project of finding 
fundamental rights in the Due Process Clause—as it still does today—but it 
just happened to find an economic one, the liberty of contract, instead of a 
personal one like abortion. And this theory lends itself to a comparison 
between liberty of contract and abortion, which can point in different 
directions depending on what your premise is. If you like Roe, you must 
also like Lochner, said Robert Bork. And since at the point he was saying 
this, liberals thought they weren’t supposed to like Lochner, it seemed a 
pretty good argument against Roe. More recently, libertarians have started 
spinning it the other way: if you like Roe, you should also like Lochner—
and since liberals nowadays think they’re supposed to like Roe, it seems 
like an argument in favor of Lochner. In a slightly more neutral vein, David 
Strauss wrote an article about it from this perspective, called “Why Was 
Lochner Wrong” and ultimately concluded that liberty of contract was just 
as plausible a fundamental right as some of the other ones the Court was 
discovering. It simply enforced it a little too aggressively. 

So what would we say about this from an equality perspective? Here 
the Court is being evenhanded, you might say: it’s protecting the liberty of 
contract of all—employers and employees alike; everyone is free to contract 
for low wages and long hours. The majority opinion in Lochner actually 
does nod in this direction: it describes the New York law as an infringement 
on the liberty of both the employer and the employee. But you might 
wonder whether aggressive enforcement of liberty of contract is actually 
equal in its effects: does this benefit everyone equally? Or do the benefits 
you get from liberty of contract depend somewhat on your situation in 
life—whether, for instance, you own a bakeshop rather than working in 
one? 

And this actually leads into the third perspective, which I’m going to 
suggest is the most persuasive one—that Lochner is in fact a case about 
equality. Equality is the central value it’s concerned with. But before I set 
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out that perspective, I want to say why it’s not about a fundamental right to 
contract. The answer is that the results of the Lochner era jurisprudence 
simply aren’t what you would get from a fundamental right to contract. 
Nowadays, when we say there’s a fundamental right—like abortion, or 
contraception—we mean generally that if the government wants to restrict 
that right, it’s going to face strict scrutiny. You can’t do it for just any 
reason: the government’s going to have to show that what it’s doing is 
necessary to serve a compelling interest. And this isn’t what happened in 
the Lochner era. The Court did not use anything that looks like modern 
heightened scrutiny. It did not say, as we might now, that it’s enforcing a 
right that trumps an otherwise-valid law. Lochner-era liberty of contract 
didn’t behave like a fundamental right. Instead, it turned out that the 
government could restrain this liberty for any valid reason—any legitimate 
interest was enough. And for the sake of completeness, let me mention a 
couple of cases here: in Holden v. Hardy, the Court upheld a maximum 
hours law for working in mines because it was based on the state’s power to 
protect health. Same thing for Muller v. Oregon, where it upholds a 
maximum hour law for women. And one case where it strikes down a 
regulation—Allgeyer v. Louisiana—it does this not because there’s a 
fundamental right that trumps Louisiana’s regulatory authority, but because 
it decides that the contract is constitutionally subject to the regulatory power 
of New York—because it’s made in New York—and not Louisiana. That’s 
not a modern fundamental right, because everyone concedes New York 
could have imposed the restriction that Louisiana was trying to. So it’s not 
that this liberty of contract is immune from state regulation, it’s that the 
wrong state is trying to regulate it. That’s actually a sort of constitutional 
choice of law case. 

Anyway, what is it that’s going on with the Lochner cases? If you 
look at the whole set of cases, what you’ll see is that the Supreme Court 
allows interference with the right to contract if it can be justified under any 
of the traditional bases of the state police power: the power to legislate to 
protect the public health, safety, or morals, or to promote the public interest. 
The problems for legislatures arose in this last category: when the 
legislature justified its law by saying it was promoting the public interest, 
and, in particular, when it changed the common law and relied on a public 
interest justification. 

So what’s going on there, and how does it relate to equality? The 
conception of the public interest is something that changes over time, but in 
the Lochner era it had a very strong egalitarian component—Jacksonian 



Journal of Law & Public Affairs       Volume 2 

 79 

egalitarianism, in particular. Andrew Jackson, famously, in his veto 
message about the Bank of the United States complained about what we 
would now call special interest legislation. “It is to be regretted,” he wrote, 
“that the rich and powerful too often bend the acts of government to their 
selfish purposes.” Government would be great if “it would confine itself to 
equal protection, and, as Heaven does its rains, shower its favors alike on 
the high and the low, the rich and the poor, it would be an unqualified 
blessing.” Note that the rains affect people differently depending on 
whether one can afford an umbrella, or a roof over her head. The Lochner 
Court believes that government actions that benefit everyone—that fall like 
the rain on rich and poor alike—promote the public interest. But laws that 
single out one group for special, preferential treatment do not. Those are 
what the Lochner court sometimes called “partial legislation”—partial 
because it favors part of society, and also partial in that it’s biased. It’s the 
opposite of “impartial.” And that, the Lochner Court said, is not a 
permissible aim of government. Redistribution for its own sake—unequal 
treatment, taking from A and giving to B—this concept has a long history, 
and there’s a slightly complicated story about how it becomes part of 
federal constitutional law, but what’s important for our purposes is that this 
egalitarian ideal is what’s underlying the Lochner-era jurisprudence. The 
Supreme Court is going to defend equality by preventing special interests 
from capturing government and rewarding themselves. 

Now, that actually doesn’t sound so bad, does it? When I describe it 
that way, you might wonder why progressives were so troubled by Lochner. 
After all, no one likes it when special interests take over government and 
use it to enrich themselves. No one likes it when, as Jackson put it, laws 
“undertake … to make the rich richer and the potent more powerful.” 

And indeed, they don’t. But is that what was going on in the 
Lochner era? Not really, no. Lochner, as you probably know, is about a 
New York law that sets maximum hours for bakers. It was enacted not to 
make the rich richer or the potent more powerful, but rather, the reverse. 
The primary debate between the majority and the dissent is about whether 
the law can be justified as a measure to protect health, because the 
protection of health was a recognized element of the state police power, a 
legitimate state interest. But both the majority and the dissent advert to what 
they think is the real interest behind it: the majority speaks darkly of “other 
motives”: “It is impossible for us to shut our eyes to the fact that many of 
the laws of this character, while passed under what is claimed to be the 
police power for the purpose of protecting the public health or welfare, are, 
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in reality, passed from other motives.” And Harlan, dissenting, concedes the 
point: “It may be that the statute had its origin, in part, in the belief that 
employers and employees in such establishments were not upon an equal 
footing, and that the necessities of the latter often compelled them to submit 
to such exactions as unduly taxed their strength.”  

So the Lochner Court is right, it seems, that this is partial legislation. 
It’s trying to benefit one group—the workers—at the expense of another—
the owners. This is unequal treatment. But it’s doing this in response to a 
perceived inequality of bargaining power. Is that okay? 

Absolutely not, says the Lochner Court. It’s still redistribution, and 
redistribution is unfair—no matter whom it benefits. Note this principle, 
because we’re going to see it again. You could call it the symmetry 
principle, because the point is to treat all redistribution the same. It can’t be 
a matter of whose ox is gored, the Court is suggesting—if it’s wrong to 
redistribute one way, it’s wrong to redistribute the other way. It’s the 
government playing favorites. It’s something people would never give the 
government the power to do. This sort of social contract political 
philosophy, which you can trace back to Justice Chase’s opinion in Calder 
v. Bull, is a main source for Lochner-era thinking. And since people 
wouldn’t give the government the power to do it, when the government 
pretends to have that power, its purported laws are not real laws. (They are, 
said Justice Chase, mere “acts” of the legislature, not worthy of being called 
laws.) And hence when they government uses those acts to deprive you of 
liberty or property—to imprison or fine Joseph Lochner—it is doing so 
without due process of law.  

So that’s Lochner-era substantive due process. The government 
should treat people equally—and this principle applies even when the 
government is responding to inequality, when the government is trying to 
promote equality. In fact, the Lochner Court thinks, the legislature has no 
business trying to remedy inequality. It may not, the Court said in Coppage, 
“declare in effect that the public good requires the removal of those 
inequalities that are but the normal and inevitable result” of the exercise of 
rights to contract and property. The “supposed desirability of leveling 
inequalities of fortune” is simply not a legitimate purpose of government, 
any more than increasing those inequalities would be.  

Now, what do you think about that? From one perspective, it maybe 
sounds sort of nice—it’s a requirement of equal treatment. It’s in line with 
Jacksonian egalitarianism, and maybe egalitarianism sounds good. But the 
thing is, that’s a bit of a misnomer, because egalitarianism is actually 
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concerned with equality, and this is concerned more with impartiality, 
neutrality. The government must be neutral in class struggles, would be a 
way of putting it. It must not try to lift up the downtrodden, it must not try 
to strengthen the weak. So normatively, it’s somewhat less clear that this is 
desirable. And if you wanted to say what was objectionable about it from an 
equality perspective, you would probably focus on this symmetry principle. 

As presumably you know, the Lochner era jurisprudence was 
overthrown. Now the government can enact minimum wage and maximum 
hour laws; now it can try to redress imbalances in bargaining power. But 
it’s not because the Supreme Court decided to abandon the symmetry 
principle. What it abandoned, what it gave up on, was the whole idea of 
neutrality or impartiality. 

It did this for basically two reasons. First, it turned out that 
redistribution might actually be in the public interest. It might be in the 
public interest for basically two reasons—so these are subparts A and B of 
the first reason Lochner fell. So, A, the alternative to redistribution might be 
total disaster. The government leaves the economic system alone and it 
collapses. This might not have seemed like a serious fear in 1905 when 
Lochner was decided—although of course there had been regular panics 
and crashes—but in the 1930s, when the Supreme Court came up against 
the New Deal and backed down, it did. People might very well give the 
government the power to redistribute if that’s the only way to save, as 
Justice Hughes put it in Blaisdell, “the economic structure upon which the 
good of all depends.” “The question is no longer merely that of one party to 
a contract as against another.” 

And B, it might be the case that the legislature could be expected to 
favor one group today and another group tomorrow, and different groups 
might form coalitions that shift over time, so that if you just let interest 
group politics work, in the end everyone is better off. That’s a view that was 
emerging in political science around this time, and it’s also a view that we 
find in famous Supreme Court decisions, maybe most notably Carolene 
Products, where the Court also identifies groups who won’t fare well in the 
give-and-take of interest group politics: discrete and insular minorities 
subject to prejudice. The concern here is that these groups will have 
difficulty forming coalitions. 

So these are two reasons why redistribution might actually be in the 
public interest and you can’t say that the people would never have given 
government that power. These are reasons to reject the symmetry principle, 
reasons why not all redistribution is the same. But like I said, that’s not 
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what the Court did—it didn’t really start distinguishing between good and 
bad redistribution. Carolene Products is actually an attempt to do that—to 
say, generally, we will accept a legislature’s assertion that redistribution 
serves the public interest, but when it harms a vulnerable minority, we’re 
going to look more closely at it. But that’s not really what Carolene 
Products turned into—not a way of understanding Due Process, which is of 
course is the constitutional provision at issue in Carolene Products.  
Instead, the Court basically gave up on the concept of redistribution as 
constitutionally significant. And here’s why: here’s the reason why the 
concept of redistribution isn’t as easy to apply as the Lochner Court 
thought. There’s a rejoinder that you might make to the Lochner Court: yes, 
you might say, a legal regime with a maximum hour law favors the 
employees, in comparison to a legal regime without one. But by the same 
token, the absence of the maximum hour law favors the employers, in 
comparison to a legal regime that does have one. So why is it that the 
absence is neutral and the presence is impermissible favoritism? 

In 1905, the Lochner Court would have had an answer to this. 
Adding the maximum hour law in is government intervention. Leaving it 
out is not. Leaving it out is noninterference. The government isn’t acting at 
all. 

That should sound implausible to modern ears. If you don’t have a 
maximum hour statute, what you have is the common law of contract, and 
the common law of contract is state law and government action just as much 
as a statute. “The common law, so far as it is enforced in a State … is not 
the common law generally but the law of that State existing by the authority 
of that State.” So we all know nowadays, but the passage I quoted is from 
Erie Railroad v. Tompkins, and Erie was decided in 1935. So Erie, by 
recognizing that common law is state law, is in fact one of the things that 
pulls the rug out from under Lochner. To identify impermissible 
redistribution, you have to have a neutral baseline. If the common law isn’t 
state law—if it’s a brooding omnipresence, or the product of reason—then 
it can be your baseline. And that’s why what the Lochner Court invalidated 
were statutes that departed from the common law. But once we realize that 
common law is state law, there’s no neutral baseline. Having the maximum 
hour law subsidizes employees at the expense of employers. Not having it 
subsidizes employers at the expense of employees. (And this, of course, is 
what the Court said in West Coast Hotel v. Parrish.) Neutrality has turned 
out to be impossible, because the state is responsible for the whole thing—
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you can’t have contracts without laws, and different laws will favor 
different parties. 

So the whole Lochner edifice comes crashing down and now the 
government can act to redress inequality—at least with respect to contracts 
and bargaining power. What about other areas? 

Well, now I’m going to turn to the First Amendment. Because 
something similar goes on here. So the First Amendment, we all know, 
protects the freedom of speech. What exactly that means, and why the First 
Amendment protects it, have been areas of more dispute, but over the years 
the Supreme Court has more or less settled on a pretty reasonable 
understanding of free speech. According to the Court, the point of the First 
Amendment is to protect the free flow of information that’s essential to 
democratic self-governance. People must be free to debate political issues, 
in order to make good policy decisions, and they must be free to discuss the 
performance of their government in order to decide when a change is 
necessary.  

This understanding of the First Amendment as centrally connected 
to the political process might suggest a relatively narrow scope for 
protection—namely, political speech—but the Court has been reluctant to 
limit the amendment’s protections based either on the fact that some activity 
is not speech per se or on the fact that the content of the expression is not 
political. Instead, the amendment’s protection is quite broad, extending to 
almost all sorts of activity connected to expression, and to almost all sorts 
of expression. (Some kinds of expression, such as commercial speech, get 
slightly lesser protection, and some narrowly defined categories of speech, 
such as obscenity, are unprotected. But generally, protection is broad and it 
extends to some things—like giving money to politicians, for instance—that 
don’t on their face look like speech.) The general idea here is not so much 
that all speech is of equivalent value—the gradations of protection and 
exclusions of certain speech show that this is not true—but rather that the 
government should not be allowed to decide which speech is better and 
which speech is worse.  

So we have here another kind of equality-protecting constitutional 
provision. The government must generally treat all speech equally: it can’t 
single out preferred or disfavored viewpoints, or content, or speakers. That 
restriction makes sense, at least at first cut, if we think about the First 
Amendment from the perspective of protecting speech as an adjunct to 
democratic self-governance. Allowing the government to favor or disfavor 
certain speech raises the obvious risk that officeholders would try to 
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preserve their positions by suppressing speech that criticized them. Ideas are 
supposed to rise or fall on their own merit in the intellectual marketplace, 
not to be advanced by government subsidies or suppressed by penalties. 

But just like the command enforced by the Lochner Court, this turns 
out to be a demand more for impartiality than for equality. The government 
must be neutral between speakers and ideas, but this requirement may serve 
just as well to lock in inequality as to promote equality. Just as the Lochner 
Court did, the modern Supreme Court has confronted attempts by 
government to promote equality—to limit the distorting effects of wealth, in 
particular—in the marketplace of ideas. And just like the Lochner Court, the 
modern court has treated such interventions skeptically. There are many 
cases about campaign finance reform, but the central principle the Court 
seems to be enforcing was stated most clearly in the Buckley per curiam 
opinion: “[T]he concept that the government may restrict the speech of 
some elements of our society in order to enhance the relative voice of 
others” is entirely foreign to the First Amendment. 

So in the context of the First Amendment, we have something very 
similar to the state of affairs under Lochner. A requirement of impartiality, 
which looks superficially egalitarian, is preventing the government from 
promoting real equality. Is the First Amendment regime vulnerable to the 
same attacks that brought down Lochner? 

The answer is probably yes, although it is not an answer to which 
the Supreme Court appears very receptive. So the two things that doomed 
Lochner, remember, are the discrediting of the idea that redistribution was 
never in the public interest and the realization that the common law is not a 
neutral baseline.  

How do these work with the First Amendment? The analogous 
arguments are pretty strong—though, as I said, the Supreme Court hasn’t 
accepted them. As to the first, the argument would be that the First 
Amendment is designed to facilitate the free flow of information necessary 
to allow the American people to govern themselves (by discussing political 
issues) and monitor the performance of their agents—the government (by 
discussing what the government is doing). With that as the goal—with that 
idea of democratic deliberation serving sort of the same role as the public 
interest served for the Lochner jurisprudence—the Supreme Court came up 
with the idea that of course you shouldn’t let the government limit political 
speech, and of course you shouldn’t let it distinguish between speakers. 
Because if you let the government do those things, it can interfere with the 
marketplace of ideas. 
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Which is true, of course, just like it’s true that some kinds of 
redistribution are things we would probably never give the government the 
power to do. (If you think about people negotiating from behind a veil of 
ignorance, they would probably agree that they didn’t want to give the 
government the power to take from those who have little and give to those 
who have much.) But it turns out that there are other kinds of redistribution, 
and some of those might in fact be desirable. Just so, it turns out that there 
are other kinds of speech restrictions, and some of those might in fact 
advance the goals of democratic deliberation. Some kinds of speech 
regulations might improve the marketplace of ideas. They might, for 
instance, stop rich people from drowning out the voices of other speakers, 
or from buying influence with politicians through campaign contributions, 
which isn’t about speech precisely, but is about the way in which 
money/speech affects governance. 

But the Supreme Court hasn’t accepted this. As the quote from 
Buckley shows, it has been very hostile to the idea of speech-friendly 
regulation. Will it change its mind? Well, it depends on appointments, and 
things have gone south in that department if you’re hoping for a change. 

On to the second argument against Lochner: that the common law 
isn’t a neutral baseline but rather the product of government action. What’s 
the First Amendment analogy? 

It’s that the existing distribution of speech resources isn’t a pre-
legal, neutral given, but rather—like the common law regime—the product 
of government action. Some people have more money than others, so they 
can make larger contributions to politicians. Some people have newspapers 
and television stations where they can reach a lot of people; others don’t. 
And, the argument goes, the government actually bears responsibility for 
that. 

Now, this is true in a certain sense. Like the market for goods and 
services, the marketplace of ideas isn’t free in the sense that it’s entirely 
unregulated. It’s a creation of government regulation, just like the economic 
market is created by government laws of property and contract. The absence 
of government regulation, it bears repeating, isn’t the free market. It’s 
anarchy; it’s the war of all against all. So certain government laws give us 
what we call the free market. And actually those same laws structure the 
context in which speech takes place. It’s because of our laws of property 
and contract that I can’t commandeer the New York Times editorial page or 
the Fox News TV studio. If I try to use someone else’s property to speak, 
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the government will stop me. The marketplace of ideas isn’t free in the 
sense of being totally unregulated—it can’t be. It needs regulation to exist.  

So the argument is true in some sense. And it’s also true that the 
government bears some responsibility for the existing distribution of speech 
rights. Rich people can speak loudly—they can buy lots of advertising. And 
the government created the laws under which fortunes were amassed, and 
then it decided to allow them to be transmitted to descendants and so on. 
Still, I think most people find this argument a little stretched. I do. If you 
follow this line of reasoning, the government is responsible for everything, 
because everything takes place in a world where there are laws, and those 
laws shape outcomes, directly or indirectly. So it maybe reaches a little too 
far. 

But there’s one context in which it strikes me as pretty plausible, 
and that’s corporations. Because corporations are clearly created by the 
government. They’re artificial people who exist by virtue of state law. And 
they’re given various rights and powers under that law that make them good 
at accumulating money. Indefinite life, for one thing—my corporations 
professor used to like to ask, “If the government can make corporations live 
forever, why can’t they do it for the rest of us?” Well, corporate law jokes 
aren’t that funny. But, indefinite life, limited liability for shareholders, the 
power to sue and be sued, to enter contracts, and so on—here the 
government has come in and created these entities. And then guess what 
happens: they start speaking. And they speak powerfully. And some people 
are worried about that and say, “Hey, maybe the government should try to 
restrain the influence of corporations on politics.” And here I would say it’s 
a very plausible argument that the government bears responsibility for the 
influence that corporations do have over politics—the government bears 
responsibility for the fact that corporations are so good at accumulating 
money and that their corporate law then allows them to speak in the way it 
does. Corporate law could say something different, probably—it could say, 
for instance, “You must identify yourself as a media corporation or a non-
media corporation. Media corporations—newspapers, TV channels, book 
publishers, etc.— get to speak. Non-media corporations, which are just in 
the business of accumulating wealth, don’t have the same powers under our 
corporate law.” That would create a different speech environment, more 
favorable to some people and less favorable to others.   

So in the First Amendment context, we see much the same thing that 
we saw with Lochner. The government wants to act in the name of equality. 
It wants to give people a more equal opportunity to be heard in the 
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marketplace of ideas, just as it wanted to give them more equal bargaining 
power in the market for labor. And a constitutional rule that seems on its 
face to be about equality is blocking that attempt. Because in fact the rule 
isn’t about equality, but about neutrality. Because the rule has a symmetry 
component that tells us all government interventions are bad. 

But this situation is even a little worse than Lochner, I would say, 
because it’s not clear to me with Lochner that there is any underlying 
constitutional provision that favors equality. The New York legislature did 
favor equality—economic equality, or equality of bargaining power, or 
something like that—but it didn’t have to. It could have chosen different 
policies. With the First Amendment, though, I think we do have a vision of 
a good speech environment, a good environment for democratic 
deliberation—that’s an environment in which people are generally 
presented with truthful, non-misleading information and are exposed to a 
wide variety of viewpoints and ideas fight it out on more or less equal 
terms, and they win because they actually appeal to more people after some 
sort of reasoned deliberation. And we have a vision of a bad speech 
environment, where people are exposed to mostly misleading information 
or fake news, and lies are repeated so often they start to seem true, and 
people end up making decisions based on false beliefs and never get 
exposed to information that might reveal the truth. 

And if we can imagine good speech environments and bad speech 
environments, it follows that we can imagine good government 
interventions—which take us closer to the good environment—and bad 
government interventions—which take us farther away. Now, we have a 
hearty and well-founded skepticism about the government’s motives here, 
because we know that incumbents might try to entrench themselves or stifle 
criticism. But if you think that we can detect that sort of bad government 
intervention—and I think we can—then it does suggest we should be more 
open to the possibility of distinguishing between good and bad. Which is to 
say, we should reject the symmetry principle in the First Amendment 
context, even more than we should reject it in the Lochner context. The fact 
that it’s bad for the government to limit speech to exclude a view does not 
mean it’s bad for the government to limit speech to include the view. (If you 
think about how we run meetings, including government meetings and 
legislatures, this should be obvious. When one person speaks indefinitely, 
it’s the filibuster and it brings things to a halt.)  

We could even say a little bit more about good and bad speech, and 
I’m going to do that now because the issue is going to recur in our next 
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context. The most fundamental idea under the First Amendment—the 
deepest principle—is, in my view, the principle that the government doesn’t 
get to decide what’s a good idea and what’s a bad one, what speech is worth 
hearing and what speech should be silenced. The deepest principle is a sort 
of skepticism or distrust of the government exercising paternalism and 
telling us it knows what we should read or hear or see. So we don’t let the 
government intervene in the marketplace of ideas because we think all 
interventions are bad. (That’s the symmetry principle.) And I said I’m not 
sure that’s always true—I’m not sure all government interventions should 
be viewed as equivalent because some might take us closer to a good 
environment for deliberative democracy and others might take us farther 
away. And if we can distinguish between the good interventions and the bad 
interventions, then maybe we should abandon symmetry and say not, “The 
government can’t intervene,” but rather, “The government can’t make 
things worse.” (And I set aside for the moment the baseline argument, 
which is that the government can’t not intervene and all we can choose is 
what form the intervention takes.) 

But there’s even a slightly stronger way of making this point, which 
is that the Constitution—maybe not the First Amendment, but the 
Constitution—does actually have a vision of good and bad speech. And we 
can see this in the following way. Generally, the government isn’t allowed 
to silence private speakers, but it is allowed to speak. The government can 
have its views, and it can try to promote them. It can urge people to love 
America, to be kind to their neighbors. It can urge them not to have 
abortions—so it can indicate a preference that they not exercise certain 
constitutional rights. But there are some things it can’t say, because the 
Constitution prohibits it.  

One thing it can’t do is endorse religion. It can’t say that some god 
is the one true god, or some faith is better than others. Now, interestingly, 
the reason for that isn’t that the Constitution sets itself against those claims. 
The Constitution is fine with them; the Constitution protects them … if 
they’re made by private speakers. With religion, the point isn’t that this is a 
bad idea, which the government shouldn’t say, the point is that it’s a bad 
idea if it’s the government saying it. The religion clauses tell us that people 
are protected in their religious beliefs and to some extent in their free 
exercise, but the government is forbidden from taking a position. Neutrality 
is required. And that makes sense—I’m talking about three areas of 
constitutional law where I think the command of neutrality is misguided, 
but this is not one of them. 
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Now think instead about racist speech. The government is also not 
allowed to engage in racist speech. It can’t proclaim a racial hierarchy or 
assert that members of one race are superior or inferior to others. Why not? 
Well, here I think the point actually is that those are bad ideas. Not merely 
bad if it’s the government holding them, but substantively bad. And you can 
see that in two ways. One is that we have a constitutional provision, the 
Equal Protection Clause, which is designed to fight against racial caste 
systems. Another is that here—unlike in the religion context, where it has to 
be neutral—the government is allowed to take sides. The government 
cannot engage in racist speech, but it can engage in pro-equality speech. 
And so if you wanted to argue against symmetry in the First Amendment 
context, you could also do it this way: The Constitution itself identifies 
some speech, some ideas, as bad. Not necessarily so bad that they’re outside 
the protection of the First Amendment, but bad enough that the government 
cannot endorse them but can oppose them. 

So the point here is that in the First Amendment context, we perhaps 
have more faith in the symmetry principle than we should, both because the 
government can sometimes intervene in ways that improve the speech 
environment, and because it doesn’t quite seem to be the case that the 
constitution doesn’t distinguish between good and bad speech. Symmetry, 
I’m going to tell you, is the real villain here. And we see that most clearly 
when we shift to the third setting, which is equal protection and race 
equality. 

So here again—and here most vividly—we have the same general 
pattern. The government perceives inequality. It acts to remedy that 
inequality. And courts tell it that it can’t, because it’s violating a 
requirement that on its face seems to be about equality. 

And I said you see the pattern here most vividly, because while you 
can tell a pretty good story about why due process or the First Amendment 
might be concerned with equality, the Equal Protection Clause, of course, 
actually uses the word. This is our guarantee of equality.  

Or is it? If we look at equal protection cases—and in particular if we 
look at recent ones—is the net effect to increase equality or not? 

Well, one thing to say at the outset is that it depends a bit on the 
kind of discrimination we’re talking about. So you’ll get different answers 
if you think about race, or sex, or sexual orientation. (Those are the three 
major equality movements of our constitutional history.) And I’m going to 
focus on race—I’m going to say some things about sex and sexual 
orientation, mostly by way of comparison. So what does our equal 
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protection jurisprudence look like if you focus on race? Has the Equal 
Protection Clause, or the version incorporated into the Fifth Amendment, 
promoted equality? 

The answer is, it’s a mixed bag, and it changes over time. There was 
a period when the Equal Protection Clause was doing something to promote 
equality—it was invalidating racial classifications that oppressed blacks. 
That would be a case like Strauder v. West Virginia, from 1880, where the 
Court said that states couldn’t exclude blacks from jury pools. But it didn’t 
invalidate all oppressive racial classifications: in Plessy v. Ferguson, 
decided sixteen years later, the Supreme Court upheld a Louisiana law 
segregating railroad cars, on the grounds that it was not stigmatizing or 
oppressive, but rather a good-faith attempt to promote the public interest. 
Then the Clause goes dormant for a while, until it comes back with the 
Warren Court and the civil rights movement. And now we’ve got the best 
historical moment in terms of its record in promoting equality: decisions 
like Brown v. Board of Education, Loving v. Virginia, and so on. But of 
course the Warren Court doesn’t last forever, and within a relatively short 
period of time—twenty-four years from Brown to Bakke—the Court is 
using the Equal Protection Clause to invalidate race-based affirmative 
action programs. This tendency increases over the years, so that for the past 
few decades, attacks on affirmative action have dominated the race-based 
equal protection portion of the Supreme Court’s docket. 

If we’re interested in substantive racial equality—and whether we 
are is a separate question, which I’ll address later—but if we’re interested in 
whether cases involving the Equal Protection Clause have tended to 
increase or decrease the racial stratification of our society—that’s a mixed 
record. And we have to compare it to what would have happened in the 
absence of the Court’s intervention, where the story is (probably) that 
without judicial intervention, segregation and similar explicit discrimination 
would likely have been eliminated, if somewhat later, and affirmative action 
would have survived. If we look at actions of the federal government, rather 
than the states, the picture is even starker. The equal protection component 
of the Fifth Amendment, which for over twenty years since Adarand and 
indefinitely into the future prohibits the federal government from using 
race-based affirmative action, has struck down precisely one federal 
classification that burdened blacks: the segregation of D.C. public schools. 
Bolling alone, as Richard Primus put it, shows us Fifth Amendment equal 
protection as a force for racial equality. 
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Why is this happening? The answer, again, is a symmetry principle. 
The Supreme Court has called it consistency, the principle that “the 
standard of review under the Equal Protection Clause is not dependent on 
the race of those burdened or benefited by a particular classification.” 
Scholars tend to call it anticlassification, in contrast to antisubordination, 
which is the nomenclature I will generally follow. But whatever we call it, it 
is the equivalent of the symmetry principles in Lochner and the First 
Amendment, which tell us that all government intervention is equally bad. 
The Court’s current approach embodies the view that identical treatment of 
members of different races is neutral, that departures from identical 
treatment, at least by means of racial classifications, are not neutral, and that 
all classifications are equivalently objectionable. 

In that sense—being currently governed by a symmetry principle—
race-based equal protection jurisprudence is similar to the jurisprudence of 
Lochner and the First Amendment discussed earlier. The consequences are 
also the same: government attempts to promote equality are being 
invalidated by a constitutional provision that on its face—indeed, explicitly 
in its words—seems intended to promote equality. There is, however, an 
interesting difference in these three areas in that equal protection 
jurisprudence wasn’t always like that. Antisubordination—the view that 
equal protection was concerned not with classification but with 
oppression—was a viable and at times dominant alternative to 
anticlassification. Plessy, notably, used an antisubordination approach, and 
Warren Court cases including Brown and Loving repeatedly found 
constitutional defects not in the mere existence of a racial classification but 
in stigma, oppression, or attempts to promote white supremacy. 
Anticlassification emerged with the Burger Court—perhaps most notably in 
Bakke—and didn’t really prevail until Croson, in 1989, and Adarand, in 
1995. And—another very interesting point—it has not prevailed to an 
equivalent degree in the contexts of discrimination based on sex or sexual 
orientation. 

There are thus three topics worth exploring with respect to race-
based equal protection. First, how do the anti-Lochner arguments fare 
here—the arguments that there is no neutral baseline, and that not all 
government interventions are the same? Second, what is the consequence of 
the anticlassification approach in terms of constitutional values—are there 
reasons to question the Court’s embrace of symmetry? And third, do the 
differences among the Court’s approaches to race, sex, and sexual 
orientation discrimination shed any light on the problem? 
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Turning to the first question and the first anti-Lochner argument, 
there are actually three different ways to object to the idea that the absence 
of racial classifications is government neutrality. First, there is an obvious 
argument to be made that the government bears some responsibility for the 
current degree of racial stratification. According to Demos, white 
households in 2013 had thirteen times as much wealth as black households. 
It is hard to deny that this has something to do with the fact that for 
hundreds of years whites enslaved blacks, generating wealth from their 
labor and their bodies; that the Supreme Court pronounced slaves and their 
descendants categorically and perpetually excluded from U.S. citizenship; 
that for decades after the abolition of slavery blacks were systematically 
excluded from opportunity. Like race, poverty is heritable. (Under our 
constitution, wrote Scalia, there can be no such thing as a creditor race and a 
debtor race. Well, okay. Under our constitution for about a hundred years 
there was an owner race and a property race; there was a slave race and a 
master race.) 

The second, and perhaps more important point is that if we take 
away racial preferences, we aren’t left with a neutral situation where the 
government isn’t playing favorites. The idea that the government shouldn’t 
play favorites, remember, died with Lochner. We now accept special 
interest legislation, and it’s pervasive. Look, for instance, at university 
admissions, which has been the context for most of our recent affirmative 
action cases. Do certain applicants get a leg up in the admissions process for 
reasons unrelated to merit? Of course. Schools favor people from 
geographical regions from which there are few applicants—they look for 
geographical diversity. They favor the children of alumni. They also, with 
varying degrees of candor, favor the children of the wealthy—so-called 
development admits. None of these criteria has anything to do with the 
applicant’s merit. And all of them, on a statistical basis, favor whites over 
blacks. Broaden the field a bit to the general legislative process and what 
we see is that taking away laws that benefit racial minorities likewise 
doesn’t give us the completely even playing field, the completely neutral 
government that Jackson and the Lochner Court aspired to. It gives us a 
situation in which basically every interest group except racial minorities can 
get preferences. That’s a little strange, and it’s also a complete inversion of 
Carolene Products, where the point was that racial minorities needed 
special protection in the context of interest group politics—not that they 
should be uniquely excluded from its benefits.   
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The third point about baselines is a little more abstract, and a 
convincing development probably requires more time than we have here, 
but I think it’s interesting enough that I’m going to mention it. This point is 
that there isn’t a reason to think that identical treatment—treating the 
members of all races identically—is equal in the sense that we care about. It 
might seem intuitively obvious—of course treating people the same is 
treating them equally—but it’s certainly not true in all contexts. Two 
thought experiments can demonstrate this. First, suppose we’re considering 
men and women as the relevant populations. Is it fair to treat them 
identically? Sometimes yes and sometimes no—men and women differ, on 
a population basis in qualities such as height, and more starkly in terms of 
reproductive biology. Identical treatment might be fair, or it might tend to 
favor men over women (using height as a criterion), or it might 
categorically favor one sex over the other. 

Categorical preferences are less likely to occur with race, because 
race does not present the same stark biological differences. But there may 
well be—there frequently are—disparate impacts from facially neutral 
rules. Our constitutional jurisprudence treats disparate impact as benign and 
unproblematic unless it is intentional—but that is just a way of saying that 
identical treatment is generally considered fair. When you have groups that 
differ on a population basis in terms of characteristics for which they bear 
no responsibility, it shouldn’t be obvious that this is true. Consider the 
characteristic of wealth, for instance: a rule that taxes everyone $1000 will 
bear on the rich and poor quite differently—as will one that taxes everyone 
ten percent of their income, or ten percent of their income over $100,000, 
and so on. These latter rules will actually take different dollar amounts from 
different people, which shows that the same rule can be described as both 
identical and non-identical treatment. So the concept of equality probably 
requires a little more investigation. Some rules—progressive taxation—will 
push against existing inequalities, while others will reinforce them. Blacks 
and whites differ, on a population basis, in lots of characteristics: wealth, 
geographic distribution, even the likelihood of suffering from lead 
poisoning. So equality is a little more complicated than the Court seems to 
suppose. 

The symmetry principle, on the other hand, is not complicated. It’s 
just loony. The symmetry principle, which the Supreme Court has embraced 
with tremendous fervor in the context of race-based equal protection, tells 
us that all government interventions—all racial classifications, all 
intentional disparate impacts, all attempts to achieve particular racial 
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outcomes, all, to put it most generally, consideration of race—is equally 
bad. Laws that use race to integrate are just as bad as those that use race to 
segregate. 

There’s a lot to be said about the many ways in which this makes no 
sense, but the basic point is very simple. As we see in the context of 
government speech, where pro-equality speech is permitted but racial 
supremacy speech prohibited, the Equal Protection Clause takes sides on the 
question of race: it takes the pro-equality side. It is easy to explain why 
segregation is bad in terms that link it to the purpose and historical context 
of the Fourteenth Amendment. Segregation, as Charles Black said, descends 
in apostolic succession from slavery and the Black Codes. It is a device for 
perpetuating a racial caste system. 

Affirmative action, of course, is not. It is instead a device for 
breaking down a racial caste system. And if, as seems most plausible, the 
point of the Fourteenth Amendment was to prohibit state support for such 
systems, it seems very odd that the same amendment would likewise 
prohibit state attempts to break them down. One might, as in the First 
Amendment context, seek justification in skepticism about the 
government’s good faith. (We recognize that there can be good and bad 
speech interventions, the First Amendment argument goes, but we don’t 
trust the government to do the good rather than the bad, so we prohibit all 
interventions.) But this isn’t very plausible in the First Amendment context, 
and it’s even less plausible with race. Affirmative action is not a disguised 
attempt to subordinate minorities. It just isn’t, and that’s obvious. 

Given the implausibility of the argument that good interventions 
cannot be distinguished from bad, proponents of the anticlassification 
approach have strongly embraced the idea that all interventions are bad. But 
explaining why this is so has led them to some very strange positions. Race-
based affirmative action, Supreme Court justices have told us, is bad 
because it inspires resentment and increases racial tensions, because it may 
mismatch students with schools and end up hurting its intended 
beneficiaries. These may or may not be plausible policy concerns, but to 
suppose that they are plausible as values with which the equal protection 
clause is concerned is crazy. The resentment the Court speaks of is white 
resentment, resentment that blacks are getting what rightfully belongs to 
whites. The mismatch injury to black recipients of affirmative action is that 
they go to schools that are too good for them. It is simply ridiculous to 
suggest that the point of the Equal Protection Clause is to prevent blacks 
from hurting themselves by reaching too high, or to prevent whites from 
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getting upset that blacks are getting things they don’t deserve. Those 
concerns cannot be attributed either to the Reconstruction Congress or to 
anyone who care about substantive racial equality. 

So the symmetry principle is probably the weakest in the context of 
race-based equal protection. And in fact, I’ve said, it’s a relative newcomer. 
It starts emerging in earnest with the Burger Court, around the time of 
Bakke, and it hasn’t achieved similar dominance in the context of either sex 
equality or sexual orientation. And now I want to spend a little while 
thinking about why that might be so. 

What is the effect of the symmetry principle? Basically it works to 
lock in the status quo—to prevent the government from changing the racial 
distribution of welfare. What effect that has on equality depends of course 
on what the government would be doing if it had a freer hand. And from 
that perspective, it’s particularly alarming that anticlassification rises at 
about the same time as—or perhaps more precisely in response to—the rise 
of affirmative action. Generally speaking, successful equality movements 
pass through three stages. First, a certain form of discrimination is seen as 
natural and justified. Some people oppose it, but they’re a minority and 
their views are considered extreme. Second, as the social movement starts 
to gain ground, the discrimination becomes contested—no longer natural 
but ideologically freighted. And last, if the movement succeeds, the 
discrimination is seen as illegitimate. The ordinary political process no 
longer permits it, and attempts to remedy its effects may be adopted.  

The movement for race equality is in the third stage, and it was 
during this third stage that anticlassification took hold. What that means is 
that anticlassification, historically, has done very little to protect racial 
minorities from hostile discrimination—that is why, for instance, 
segregation survived in Plessy—but a good deal to prevent them from 
receiving the benefits of friendly discrimination. It comes to the fore at the 
moment when it does the least to advance and the most to thwart 
substantive racial equality. 

Interestingly, the Court’s treatment of sex and sexual orientation is 
different. With sex, the Court is much less forceful in its embrace of 
anticlassification; with sexual orientation, in recent cases, it has framed 
arguments in terms of liberty rather than equality. This is particularly 
surprising with respect to sexual orientation, where an anticlassification 
approach would work to bring substantive equality quite quickly. Treating 
blacks and whites identically doesn’t take us immediately to substantive 
equality because the effects of racial discrimination are heritable: racial 
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minorities who suffered from discrimination have less to pass on to their 
children. The effects of sex discrimination are not heritable in the same way 
(because people have equal numbers of male and female ancestors), but 
identical treatment of men and women will still not lead to immediate 
substantive equality because there are real biological differences and 
entrenched gender norms. (Perhaps the best example is the clash between 
work and parenthood: neutral rules denying parental leave will clearly hit 
women harder, because of pregnancy and childbirth, and neutral rules 
allowing parental leave still tend to hit women harder because when leave is 
voluntary, mothers take it and fall behind the fathers who don’t.) But 
treating gays and straights identically does give us substantive equality, 
because the effects of sexual orientation discrimination are much less 
heritable and there are no biological differences or gender norms that will 
undermine equality as they do in the sex context. The Court, in short, is not 
only using anticlassification when it is most harmful to substantive equality, 
it is doing so where it is most harmful, too. 

So one effect of the turn to anticlassification is that it slows the 
progress toward substantive equality. It puts the brakes on the success that 
the social movement can achieve through the political process: having 
gained the strength to fight off unfriendly legislation and secure benevolent 
laws, it is now told that the Court will give it protection it no longer needs 
in exchange for taking away its newfound ability to win benefits. 

And there’s a way of putting this that is maybe slightly more 
provocative but perhaps helpful to analysis. Anticlassification tells us that 
all consideration of race is equally bad, that the bad thing, really, is thinking 
about race at all. If you take it seriously, and some Supreme Court justices 
do, it tells you that all racial goals are equally impermissible. The 
government cannot seek segregation, and it cannot seek integration either. It 
must simply be blind to race. 

This idea is often associated with the dissent of Justice Harlan in 
Plessy v. Ferguson, where he wrote that the Constitution is colorblind. I 
tend to doubt that Harlan was really endorsing the modern understanding of 
anticlassification, since he also wrote that there is no caste here; that the 
Constitution neither knows nor tolerates classes among citizens. But he also 
wrote something else, which is very relevant to anticlassification. The white 
race, he wrote “deems itself to be the dominant race in this country. And so 
it is, in prestige, in achievements, in wealth, and in power. So, I doubt not, it 
will continue to be for all time, if it remains true to its great heritage and 
holds fast to the principles of constitutional liberty.” White supremacy, 
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Harlan was saying, does not require racial classifications that subordinate 
blacks. And of course, if you start from a position of white supremacy, with 
a newly emancipated black population, it doesn’t. All it requires is locking 
in the status quo, preventing people from undoing the existing racial 
hierarchy. Racial classifications are not necessary to white supremacy; in 
fact, in the form of affirmative action, they’re the greatest threat to it. What 
will reliably protect white supremacy is anticlassification. 

So in practical terms, anticlassification locks in existing inequalities. 
It is what you would expect foes of equality to turn to once an equality 
movement has gained sufficient power to start winning at ordinary politics. 
And from that perspective, it seems hostile to equality, even more than the 
symmetry principle usually is: it can be, perhaps it has been, strategically 
invoked against social movements as they gain steam. But there’s also an 
effect on the discourse of equality that’s worth mentioning. 

What’s good, according to anticlassification, is being blind to race. 
What’s bad is being aware of it, thinking about it. So anticlassification lends 
itself very easily to the argument—it almost implies it—that people who 
care about racial equality are the real racists. What we need to do, 
anticlassification tells us, is simply ignore race. And anyone who doesn’t is 
doing something wrong, something contrary to the values of the Equal 
Protection Clause. This argument can be made subtly, as Justice Roberts did 
in Parents Involved: the way to stop racial discrimination is to stop 
discriminating on the basis of race. Or it can be made more loudly, as 
Justice Thomas did when he equated Justice Breyer’s approach—that it is 
constitutional for schools to use race-based criteria to achieve racial 
integration— to “that advocated by the segregationists in Brown.” In either 
case, though, we see one more of the pernicious effects of anticlassification. 
Racism—the bad thing the Equal Protection Clause is designed to thwart—
gets defined as thinking about race. And people who raise questions about, 
for instance, systemic racism, or people who actively try to promote racial 
equality, are cast as the real racists. 

In each context we see a constitutional principle that looks like it’s 
promoting equality. Surprisingly, that principle then frustrates government 
attempts to promote equality. This happens because the Court’s use of a 
symmetry principle means it’s actually promoting neutrality, not equality, 
and neutrality is very different. And then there’s a tendency to backslide—
to think that the Court really is promoting equality and that therefore the 
government actions it opposes are opposed to equality. That’s wrong. And 
that’s the natural consequence of the slippage between equality and 
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neutrality. A constitutional demand for neutrality thwarts government 
attempts to promote equality. But because that demand is conflated with an 
ideal of equality, the people who are working for equality are then cast as its 
opponents.  
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HOW THE CAMPAIGN AGAINST ECONOMIC 
INEQUALITY UNDERMINES POLITICAL 

EQUALITY 
 

Don Watkins* & Yaron Brook**

I. INTRODUCTION 
In contemporary political and economic debates, the “political left” 

has identified inequality as a central problem, while the “political right” has 
downplayed the problems associated with inequality and argued that the left 
prioritizes equality over liberty. Both perspectives err in failing to 
distinguish political equality from economic equality—and in failing to 
recognize that there is an inescapable conflict between these two 
conceptions of equality. The current drive to shrink economic inequality, 
we argue, subverts a crucial political ideal that remains to be fully realized: 
a government that protects the equal individual rights of all citizens. 

In this paper we show that political equality is a political ideal that 
grew out of the Enlightenment debate over the source and nature of political 
authority, a debate which led the best Enlightenment thinkers to conclude 
that the only legitimate purpose of government is the protection of the equal 
rights of individuals. It was the ideal of political equality that formed the 
intellectual foundation of the creation of the United States. Political 
equality, however, necessarily entails dramatic economic inequality: when 
the government protects the equal rights of individuals, those individuals 
will and should enjoy substantially different economic outcomes. By 
contrast, the government can only fight economic inequality through 
political inequality: by bestowing special privileges on some and placing 
special burdens on others. We conclude by noting that there is an inequality 
crisis in the United States today, but it is a crisis of political inequality, not 
economic inequality.1 
																																								 																					
* Fellow at the Ayn Rand Institute. 
** Executive Chairman of the Ayn Rand Institute. 
 
1 These arguments are developed in greater length in DON WATKINS & YARON BROOK, 
EQUAL IS UNFAIR: AMERICA’S MISGUIDED FIGHT AGAINST INCOME INEQUALITY (2016) 
[hereinafter WATKINS & BROOK, EQUAL IS UNFAIR].  
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II. THE DISCOVERY OF POLITICAL EQUALITY 
Our modern understanding of equality as a guiding political 

principle emerged during the Enlightenment. Enlightenment thinkers 
believed that reason was the only reliable means of gaining knowledge of 
the universe and that all questions therefore had to be subjected to reason’s 
light. Notably, this led them to question political institutions (including 
politically-empowered religious institutions) and inquire as to the source of 
legitimate political authority.  

At the time, political and religious leaders were widely seen as 
having inherent authority to rule over society, a notion best captured by the 
Divine Right of Kings (jure divino) doctrine. To hold political power was to 
be bestowed with special privileges that the other members of society did 
not enjoy. Enlightenment thinkers such as John Locke, Samuel Pufendorf, 
and Algernon Sidney concluded that there was no rational basis for such 
inherent authority. “‘Tis hard to comprehend,” writes Sidney, “how one 
man can come to be master of many, equal to himself in right, unless it be 
by consent or by force.”2 Yet, “[n]o right can come by conquest, unless 
there were a right of making that conquest, which . . . can never be on the 
aggressor’s side.”3 

The only proper basis for society, then, was consent, and the 
question became: what kind of society should a rational individual consent 
to? Their answer was: one that is beneficial to his life. This led thinkers 
such as Locke to formulate the new, central principle of Enlightenment 
political philosophy: inalienable individual rights. Rights, in the Lockean 
view, define the proper sphere of the individual’s free, independent action. 
They are protections that enable every human being to engage in self-
preservation, free from compulsion by others. Human beings survive by 
thinking and producing; Locke concluded from this that each individual 
possesses an equal right to life, liberty, and property. In concrete terms, this 
meant that individuals should generally be free to hold and communicate 
any ideas they pleased, conduct their social relationships as they pleased, 
and organize their economic relationships as they pleased, so long as they 

																																								 																					
2 ALGERNON SIDNEY, DISCOURSES CONCERNING GOVERNMENT 353 (Richard Lee ed., 
1805). 
3 Id. at 354. 
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did not resort to coercion against other human beings. The government’s 
role is to safeguard that freedom.4   

This Enlightenment perspective shaped the thinking of America’s 
founding fathers at a deep level, and would be echoed in the United States’ 
founding documents—most explicitly in the Declaration of Independence. 
In the Declaration, Jefferson presents an argument for American 
independence based on Lockean principles: 

 
1. All men are created equal. 
2. Each individual has equal inalienable rights, including the right 
to life, liberty, and the pursuit of happiness. 
3. The sole just purpose of the government is to protect these 
rights. 
4. When a government becomes the blatant violator rather than the 
protector of rights, individuals are entitled to overthrow the 
government and institute a new, rights-protecting government.5  
 
Today, political equality is often equated with civil rights, especially 

the right to vote. But that is far too narrow an understanding. Political 
equality should be understood as the view that no individual has the 
inherent authority to rule over another—that individuals are equal in their 
rights, and that the proper purpose of government is to protect those rights. 
Individuals should be treated as equal by the government: society should 
not be divided into castes that enjoy special privileges or that face special 
burdens. Political equality, then, is rightly understood as a certain 
perspective on political freedom. Freedom names a particular relationship 
between the individual and the government: an individual is free to the 
extent the government secures rather than violates his rights. Political 
equality names the relationship between government and its citizens as a 

																																								 																					
4 See generally JOHN LOCKE, THE SECOND TREATISE OF GOVERNMENT (1704); see also A. 
JOHN SIMMONS, THE LOCKEAN THEORY OF RIGHTS (1992) (arguing that the individual has 
a right to life, liberty, and property, while the government’s role is to protect against 
violence); Ayn Rand, Man’s Rights, in THE VIRTUE OF SELFISHNESS (1964), 
https://campus.aynrand.org/works/1963/04/01/mans-rights (stating that a “right” is properly 
understood as freedom from compulsion, coercion, or interference by other men); TARA 
SMITH, JUDICIAL REVIEW IN AN OBJECTIVE LEGAL SYSTEM chs. 3, 4 (2015) 
(“[G]overnment is established an endowed with the power that it has because that power is 
needed to safeguard the freedom that is necessary for human well-being.”). 
5 THE DECLARATION OF INDEPENDENCE  paras. 1-2 (U.S. 1776). 
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whole: individuals are politically equal when the government protects each 
individual’s rights equally. 

Voting, in this conception, is a derivative right. To create a rights-
protecting government, it is vital that political leaders be representatives, 
not rulers. And therefore they must be chosen by those whom they are to 
represent.6 The role of representatives is not to enact “the will of the 
people,” as in an unlimited democracy. The government is an agent of its 
citizens, with delegated powers: namely, the power to protect their rights 
through the use of (retaliatory) physical force. This is the only power the 
people can delegate to the government. Since no individual has the right to 
violate the rights of other individuals, a group of individuals does not have 
the moral authority to vote to violate the rights of other individuals.7 This 
explains why the founders went to great lengths to limit the power of the 
government. Had their only concern been to enact the will of the majority, 
the Constitution, with its system of checks and balances and its Bill of 
Rights, would have been unnecessary.  

The American conception of equality as a moral and political ideal, 
then, refers to political equality. The moral force of the Civil Rights 
movement, for example, came in part from its appeal to this understanding 
of equality: the government was not treating blacks as equal to whites in 
their rights as individuals. Whites were being given special privileges, 
blacks were faced with special burdens, both in the sense that their rights 
were not being protected (as when juries would not convict whites of crimes 
on blacks) or were actively being violated by the government (as with 
segregationist laws). Justice demanded establishing their status under the 
law as rights-possessing human beings.  

 

III. POLITICAL EQUALITY AND ECONOMIC EQUALITY 
AS CLASHING IDEALS 

When individuals are equally free, their economic outcomes will be 
radically different. Some will choose to spend more and save less than 
others. Some will choose to go into high-pressure, high-paying fields, while 
others will choose more pleasant, less remunerative fields. Some people 
																																								 																					
6 See Ayn Rand, Representation Without Authorization, in THE VOICE OF REASON (1990).  
7 See Ayn Rand, The Nature of Government, in THE VIRTUE OF SELFISHNESS (1964), 
https://campus.aynrand.org/works/1963/12/01/the-nature-of-government.    
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will create successful businesses, while others will struggle to hold down a 
low paying job. These and countless other differences entail tremendous 
economic inequality.  

From the perspective of political equality, this is good.8 Under the 
Enlightenment understanding, individuals flourish by living reason-guided, 
productive lives. The role of government is not to think and produce for its 
citizens, but to create a society in which each individual is free to think and 
produce, so that he can gain the benefits that come from living among other 
human beings while being guarded against the threats that other human 
beings can pose. Under such conditions, every individual can pursue 
happiness through exercising effort and ability, and will do so in different 
ways and to different extents.9  

Such a system will not produce equal results. That is not the point of 
the system. The point is to enable individuals to flourish, and individual 
flourishing is not a comparative goal. To live a good life is not to live a 
better life than—or equal to—one’s neighbors: to have a bigger house, a 
flashier car, or a more prestigious job title. It is, rather, to achieve a self-
directing, self-supporting existence. Individuals flourish by pursuing and 
achieving a constellation of life-promoting values—a fulfilling career, 
intellectual growth, material wealth, deep and meaningful personal 
relationships—the value of which is not defined in relative terms but in 
terms of how much those values enhance our well-being as living 
organisms. When we speak of people “living up to their potential” or 
becoming “the best they can be,” we are tacitly acknowledging that a 
successful life consists of the individual making the most of his own 
abilities, whatever they are, not of outshining others. 

From the perspective of individual flourishing, economic inequality 
per se is neither good nor bad. Economic inequality refers simply to a gap 
between people’s income or wealth, and gaps in and of themselves have no 
bearing on an individual’s well-being. Inequality can grow because 
entrepreneurs have grown rich creating amazing products and services or 
because political insiders have lined their pockets with subsidies and other 
																																								 																					
8 See MICHAEL ZUCKERT, THE NATURAL RIGHTS REPUBLIC 21 (1996) (“It should also be 
apparent that the Declaration’s proclamation of human equality is not a mandate for 
equality of condition.  Inequalities of wealth, for instance, do not of themselves violate the 
principle of equality contained in the Declaration.  Whatever merit this more egalitarian 
standard may have, it can not claim the authority of the Declaration.”). 
9 See Onkar Ghate, The Morality of Freedom, Lecture at the Ayn Rand Institute (Oct. 1, 
2015) (transcript available at https://campus.aynrand.org/campus/globals/transcripts/the-
morality-of-freedom).   
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special privileges from the government. Inequality can shrink because those 
at the top have become worse off or because those at the bottom have 
become better off. 10  If our concern is individual flourishing, gaps in 
economic outcomes are irrelevant. What matters is whether an individual 
pursues his happiness in ways that leave others free to pursue theirs 
(namely, enriching himself through production and voluntary trade) or 
whether an individual seeks to rob and exploit others (as through theft, 
fraud, or government privilege-seeking). 

Unfortunately, much of the language we use to talk about economic 
inequality suggests that one person’s gain necessarily comes at other 
people’s expense. If, for instance, statistics show that the gap between the 
top one percent income earners and the bottom ninety-nine percent of 
income earners has increased over ten years, it will often be described as 
“the rich have taken a bigger share of society’s gains.”11 The implication is 
that “the one percent” are enriching themselves at the expense of “the 
ninety-nine percent.” Such phraseology, however, reflects two deeply false 
assumptions about wealth, which we refer to as “the fixed-pie fallacy” and 
“the group-pie fallacy.” 

The fixed-pie fallacy treats economic success as if it was a fixed-
sum game, in which there is only so much wealth to go around. If so, then 
the existence of inequality amounts to proof that someone has gained at 
someone else’s expense. Arguing that “the riches accruing to the top have 
come at the expense of those down below,” economist Joseph Stiglitz 
writes:  

 
One can think of what’s been happening in terms of slices 
of a pie. If the pie were equally divided, everyone would 
get a slice of the same size, so the top [one] percent would 
get [one] percent of the pie. In fact, they get a very big 
slice, about a fifth of the entire pie. But that means 
everyone gets a smaller slice.12 
 
What the fixed-pie fallacy ignores is the fact of production. If 

people are constantly creating more wealth, causing the pie to grow, then 

																																								 																					
10 Economic inequality can also grow or shrink for entirely neutral reasons, such as shifting 
demographics.   
11 Ryan Messmore, Justice, Inequality, and the Poor, 10 NAT’L AFF. 115(2012), available 
at http://www.nationalaffairs.com/doclib/20111220_Messmore_Indiv.pdf. 
12 JOSEPH E. STIGLITZ, THE PRICE OF INEQUALITY 8 (2013). 
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one person’s gain doesn’t have to come at anyone else’s expense. It is 
obviously possible to get richer at other people’s expense, as through theft, 
but a rise in inequality per se does not give us any reason to suspect that 
someone has been robbed or exploited or is even worse off. If the incomes 
of the poorest Americans doubled while the incomes of the richest 
Americans tripled, that would dramatically increase inequality even though 
every single person would be better off. Income and wealth gaps tell us 
nothing about the well-being of individuals.  

The “group-pie fallacy” treats wealth as, in effect, a social pie that is 
created by “society as a whole,” which then has to be divided up fairly. 
What qualifies as fair? In their book The Winner Take All Society, 
economists Robert Frank and Philip Cook begin their discussion of 
economic inequality with the following thought experiment: “[i]magine that 
you and two friends have been told that an anonymous benefactor has 
donated three hundred thousand dollars to divide among you. How would 
you split it? If you are like most people, you would immediately propose an 
equal division—one hundred thousand dollars per person.”13 In their view, 
if wealth belongs to the group as a whole, then absent other considerations, 
fairness demands it be divided up equally. It would be unfair for some 
members to arbitrarily take a larger share of the group’s wealth.  

But wealth is not actually a pie belonging to the nation as a whole. It 
consists of particular values created by particular individuals and belonging 
to those particular individuals. The fact that wealth creation often occurs 
through cooperation by groups of individuals doesn’t change that fact. At 
every step of the productive process, contractual rights specify who has a 
rightful claim to the wealth involved. It follows that wealth is not 
distributed by society: it is produced and traded by the people who create it. 
To distribute it requires society to first seize it from the people who created 
it.  

Thus, Frank and Cook’s analogy is completely inappropriate. 
Because wealth is created by individuals, there is no presumption that 
people should end up with “equal shares.” A better analogy is a farmers 
market. If Joe sells seventy oranges he has grown, and Sally sells thirty 
oranges she has grown, Joe hasn’t “grabbed a bigger piece” of the farmers 
market pie. He has simply created more wealth than Sally, and his larger 
income has left Sally no worse off. It is wrong to accuse Joe of taking 
seventy percent of “the farmers market’s wealth.”  

																																								 																					
13 ROBERT H. FRANK & PHILIP J. COOK, THE WINNER-TAKE-ALL SOCIETY vii (1995).   
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In a market economy, an individual’s income reflects the amount of 
economic value he creates—and individuals produce very different amounts 
of economic value. A bestselling author, for example, creates a product that 
millions of people are willing to pay, say, ten dollars for. The author 
becomes a millionaire, the net worth of the buyers goes down a tiny 
amount, and inequality increases—even though everyone is better off. The 
author’s riches don’t come at the expense of readers, nor do they come at 
the expense of less successful authors. Less successful authors make less 
money, not because they have been robbed or exploited by more popular 
authors, but because book buyers value their work less. The same holds true 
for every other producer: to the extent that people’s income and wealth 
emerge from voluntary decisions rather than coercion (private or public), 
economic inequality reflects differences in the valuation people place on 
goods and services—not, as the inequality critics imply, the victimization of 
the less well-off.   

To think clearly about the justness or unjustness of economic 
outcomes requires jettisoning the entire concept of “economic inequality.” 
Thinking in terms of relative income differences obscures crucial 
distinctions regarding how people acquired their income and wealth and 
what the effects are on the lives of flesh-and-blood individuals. It thus 
encourages us to put wealth-creating entrepreneurs into the same moral 
category as wealth-destroying criminals and political favor-seekers—to 
treat Amazon’s Jeff Bezos as in some sense the moral equal of Bernie 
Madoff or the executives at Solyndra. In fact, economic gaps, no matter 
how large, are morally irrelevant if they emerge from free production and 
voluntary trade. And reducing gaps is morally toxic if it results from 
siphoning wealth away from those who create it.14 

If economic inequality necessarily emerges from political equality, 
then it is also true that the only way for the government to fight economic 
inequality is by abandoning political equality as its governing ideal. The 
only way for the government to equalize economic outcomes is for it to give 
some people (the financially unsuccessful) special privileges (e.g., welfare 
state handouts, a minimum wage, etc.) and to saddle others (the financially 
successful) with special burdens (e.g., the progressive income tax, 
inheritance taxes, etc.). There is no such thing as being in favor of equality 
because different conceptions of equality conflict. A society may choose 
																																								 																					
14 We object to the concept of “equality of opportunity” for similar reasons, although the 
phrase has been used by some thinkers to mean roughly what we mean by “political 
equality.”  See WATKINS & BROOK, EQUAL IS UNFAIR, supra note 1, at 78-81.  
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political equality as its governing ideal or it may choose economic 
equality—but it cannot have both. 

IV. TODAY’S INEQUALITY CRISIS 
The inequality critics claim that the American Dream of unlimited 

opportunity is fading as the result of rising economic inequality. They argue 
that the government, far from fighting economic inequality, is helping foster 
it and that Americans are enjoying less economic progress and less 
economic mobility than in the past as a result.15   

Although we think the inequality critics paint an overly negative 
picture of contemporary America, we also believe that there is an inequality 
crisis in the United States today. But it is a crisis of political inequality, not 
economic inequality. Today the government has an unprecedented amount 
of arbitrary power, which it uses to dole out special privileges to some and 
to impose special penalties and burdens on others. In our book Equal Is 
Unfair: America’s Misguided Fight Against Income Inequality, we catalog 
scores of ways in which the government treats individuals unequally and 
argue that this is what explains the disturbing decline of opportunity in 
America.16 Here, we touch on just a few examples.  

Much has been written in recent years about the phenomenon of 
cronyism, in which politically influential insiders are able to gain special 
favors from the government at the expense of other Americans. Perhaps the 
most notorious example is the bailouts of banks, auto companies, and 
insurance giant AIG during the Financial Crisis.17 But cronyism extends far 
beyond bailouts: it includes government-granted monopolies, subsidies, 
loan guarantees, favorable tax treatment, tariffs, regulations that favor some 
companies or harm competitors, and much more. All of these special favors 
are win/lose. Government-granted monopolies mean higher prices and 

																																								 																					
15 See generally PAUL KRUGMAN, THE CONSCIENCE OF A LIBERAL (2009); ROBERT B. 
REICH, BEYOND OUTRAGE (2012); HEDRICK SMITH, WHO STOLE THE AMERICAN DREAM? 
(2012); THOMAS FRANK, WHAT’S THE MATTER WITH KANSAS? (2004); THOMAS BYRNE 
EDSALL, THE NEW POLITICS OF INEQUALITY (1984) (arguing that corporate interests have 
influenced Washington by benefiting the rich at the expense of the poor and causing 
crippling income inequality).  
16 See WATKINS & BROOK, EQUAL IS UNFAIR, supra note 1, at 117-53.  
17 Jonathan Wesiman, U.S. Declares Bank and Auto Bailouts Over, and Profitable, N.Y. 
TIMES (Dec. 19, 2014), https://nyti.ms/2jClNiL. 
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fewer choices for buyers, and a lack of opportunity for competitors; bailouts 
mean that taxpayers are forced to save a company that is going under, and 
competitors are denied the opportunity to take advantage of that failure; 
subsidies mean that the government taxes money from some people in order 
to give it away to favored businesses, putting competitors at an unfair 
disadvantage; and so on. 

Cronyism, however, is not properly understood as favors to 
business: it is simply another name for the government privilege-granting 
that myriad groups engage in. Entitlement programs, such as Social 
Security and Medicare, are government privileges, in which wealth is 
redistributed from the young to the old, as are welfare programs that 
transfer wealth to the less well-off. 18  Whatever form they take, and 
whichever constituency they are intended to benefit, government privileges 
involve the state using force to provide some with unearned benefits at the 
expense of others. This is precisely what political equality rules out. 

Turning to ways in which the government restricts opportunity 
through special burdens: virtually all activities of the regulatory-welfare 
state play a role in making it more difficult for some individuals to pursue 
happiness and success. A stark example is the minimum wage, which makes 
it illegal for an individual to work if he cannot find someone willing to pay 
him the mandated minimum. Effectively, it treats the least skilled workers 
as a caste of economic “untouchables,” who, unlike more skilled workers, 
do not have the right to decide for themselves what employment 
arrangements are to their advantage.  

There is a similar situation surrounding occupational licensing laws. 
These laws create a guild system that protects some incumbents from 
competition by forcibly preventing others from entering a field, regardless 
of their qualifications and skill, unless they undergo expensive and time-
consuming trials—a burden that often falls on those who can least afford it. 
Probably the most destructive form of political inequality is in the field of 
education. Starting in the mid-nineteenth century, the government virtually 
monopolized the field of primary education, but has largely defaulted on its 
obligation to educate, subjecting millions of children to substandard and 
sometimes dangerous schools that only the affluent can afford to flee.19 

																																								 																					
18 See DON WATKINS, ROOSEVELTCARE: HOW SOCIAL SECURITY IS SABOTAGING THE 
LAND OF SELF-RELIANCE 115 (2014), available at 
https://ari.aynrand.org/~/media/pdf/rooseveltcare.ashx.  
19 See generally ANDREW J. COULSON, MARKET EDUCATION: THE UNKNOWN HISTORY 
(1999). 
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Many of the government’s restrictions on opportunity come in the 
form of driving up the cost of living through taxes, subsidies, and 
regulations. While this restricts opportunity for everyone, it imposes a 
particularly harsh burden on those trying to rise from the bottom. The 
reason U.S. health care is so expensive, for example, is mainly because 
government intervention has subsidized demand for medical care (e.g., 
Medicare, Medicaid, SCHIP, ObamaCare) while restricting its supply (e.g., 
certificate of need laws, a draconian FDA approvals process).20 Basic 
economics teaches that this will lead to exorbitant prices.21 Nor is health 
care the only example of how the government drives up living costs. Zoning 
laws and other building restrictions have raised the price of housing in 
many parts of the country;22 energy regulations, such as ethanol mandates, 
have raised the cost of energy;23 pro-union laws raise the price of union-
produced goods; 24  minimum wage laws, in addition to pricing some 
workers out of the labor market, drive up costs as well.25 All of this 
amounts to a significant burden that makes it harder for Americans—
especially poor Americans—to set aside savings, pay for education or job 
training, accept jobs that pay less today but offer greater opportunities 
tomorrow, or move to an area of the country with better employment 
prospects: in other words, to do the things that traditionally are associated 
with upward mobility.  

It is important to emphasize that poor Americans are not the only 
ones who are harmed by these restrictions on opportunity. The weight of 
political inequality falls on the backs of every American who wants to rise 
through his own effort and ability—including the entrepreneurs and 
business leaders whose activities drive economic progress.  

																																								 																					
20  John Cochrane, After the ACA: Freeing the Market for Health Care, GRUMPY 
ECONOMIST (Oct. 19, 2012), http://johnhcochrane.blogspot.com/2012/10/after-aca-freeing-
market-for-health-care.html.  
21 See WATKINS & BROOK, EQUAL IS UNFAIR, supra note 1, at 134-38. 
22 Sanford Ikeda & Emily Hamilton, How Land-Use Regulation Undermines Affordable 
Housing, MERCATUS CENTER (Nov. 4, 2015), 
https://www.mercatus.org/expert_commentary/four-regulations-increase-housing-costs. 
23 INSTITUTE FOR ENERGY RESEARCH, ENERGY REGULATION IN THE STATES: A WAKE-UP 
CALL 23 (2010), http://instituteforenergyresearch.org/media/pdf/statereport.pdf. 
24 Christina D. Romer, The Business of the Minimum Wage, N.Y. TIMES (Mar. 2, 2013), 
https://nyti.ms/2jSvird. 
25 THOMAS SOWELL, BASIC ECONOMICS 172-75 (2004). 
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We do not believe that the country has stagnated over the last four 
decades, as many inequality critics claim.26 But we do believe that progress 
has slowed, and the reasons are straightforward. Namely, the burden of the 
regulatory-welfare state has undermined the source of economic progress: 
rising productivity driven by capital accumulation and innovation.  

A system of political equality entails a laissez-faire approach to 
economics: individuals are free to produce and trade voluntarily, without 
interference by the government.27 This allows innovation to flourish, raising 
productivity and, with it, the standard of living of every productive 
individual in the economy. Historically, no country has ever been 
completely free, but what we see when we look at history and around the 
globe today is that the freer a country is, the more economic progress it 
enjoys, and the less free a country is, the less economic progress it enjoys.28 
In the last few decades alone, global poverty has fallen from forty percent to 
fourteen percent, driven mainly by increasing economic freedom in China 
and India.29 Economic freedom liberates the individual so that he can create 
new inventions, new businesses, new ways of doing business, and profit as 
the result of his effort.  

Political inequality threatens that process. By allowing the 
government to control people’s choices and confiscate their wealth, it 
constrains the process of capital accumulation and innovation. 30  The 
government-created taxicab monopoly allowed taxis to stagnate until Uber 
came along—and today some governments are banning ridesharing 
companies like Uber in order to prop up taxicab monopolies.31 Government 
restrictions designed to serve the environmentalist lobby have made it all 
but impossible to engage in large scale development projects. ObamaCare’s 
tax on medical device manufacturers’ revenues depletes the research and 
																																								 																					
26 See WATKINS & BROOK, EQUAL IS UNFAIR, supra note 1, at 38-48.  
27 Id. at 99-107; YARON BROOK & DON WATKINS, FREE MARKET REVOLUTION: HOW AYN 
RAND’S IDEAS CAN END BIG GOVERNMENT 160-99 (2012); Ayn Rand, What Is 
Capitalism?, in CAPITALISM: THE UNKNOWN IDEAL 27-33 (1967), available at 
https://campus.aynrand.org/works/1965/11/01/what-is-capitalism/page1. 
28 See FRASIER INSTITUTE, ECONOMIC FREEDOM OF THE WORLD 23-24, available at 
https://object.cato.org/sites/cato.org/files/pubs/efw/efw2016/efw-2016-chapter-1.pdf. 
29 ANDREW DEATON, THE GREAT ESCAPE: HEALTH, WEALTH, AND THE ORIGINS OF 
INEQUALITY 41-46 (2013). 
30 See John Cochrane, Economic Growth, THE GRUMPY ECONOMIST (Oct. 26, 2015), 
http://johnhcochrane.blogspot.com/2015/10/economic-growth.html.   
31 Gabriella Lovas, Hungary’s Government Considers Banning Uber, BLOOMBERG (Feb. 
10, 2016), https://www.bloomberg.com/news/articles/2016-02-10/hungary-s-government-
mulls-banning-uber-mobile-application. 
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development budgets that fund tomorrow’s discoveries.32 Minimum wage 
laws limit business models that rely on low-cost labor. Antitrust laws 
punish superlative competitors, and cause innovators to hesitate to enter 
new markets. Sarbanes-Oxley has imposed draconian burdens on public 
companies, arguably contributing to a dramatic reduction in IPOs and 
thereby limiting how fast some companies can grow.33 Dodd-Frank has 
made it much harder to start a financial company, and government 
regulators have restricted the ability of existing financial institutions to lend, 
further inhibiting growth.34 The list is truly endless. The mystery is not so 
much why economic growth has languished but how it remains as high as it 
is.  

One of the tragic consequences of political inequality is that, by 
undermining economic progress, it does turn the economy into a fixed-sum 
game. For one person to win, others have to lose. One person’s government 
favor comes at another’s expense, and since genuine economic production 
becomes more and more difficult, favor seeking becomes the main way that 
individuals and businesses try to get ahead.  

Having seen the way in which political inequality entails, in 
practice, a litany of government privileges and burdens, we can now see the 
flaw in the common claim that there is no conflict between political and 
economic equality 35 —that, on the contrary, economic inequality 

																																								 																					
32 Internal Revenue Service, Medical Device Excise Tax: Frequently Asked Questions 
(2016), https://www.irs.gov/uac/medical-device-excise-tax-frequently-asked-questions. 
33 Marvin Dumon, How the Sarbanes-Oxley Era Affected IPOs, INVESTOPEDIA (Aug. 15, 
2014), http://www.investopedia.com/articles/financial-theory/09/how-sox-affected-
ipos.asp; see generally 15 U.S.C. § 7241 (providing the civil provisions of the Sarbanes-
Oxley Act); 18 U.S.C. § 1350 (providing the criminal provisions of the Sarbanes-Oxley 
Act). 
34 Cochrane, supra note 30.   
35 Clement Fatovic, in CLEMENT FATOVIC, AMERICA’S FOUNDING AND THE STRUGGLE 
OVER ECONOMIC INEQUALITY 2-7 (2015), asserts that the founding fathers regarded 
economic inequality as a threat to political inequality.  Although his conclusion is 
overstated, it is true that some of the founders saw economic power as a potential threat to 
political freedom, and saw some role for government in preventing the concentration of 
economic power.  We regard this as an inconsistency, albeit an understandable one. Recall 
that prior to the development of capitalism great wealth was virtually always tied to 
political power.  Moreover, because the government was never fully separated from 
economics, as would follow from a consistent application of political equality, there were 
always opportunities for economic power to buy political power.  Nevertheless, the 
conclusion that depriving people of justly earned fortunes is necessary to safeguard liberty 
was and is an error.  
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undermines political equality because “the rich” can allegedly use their 
financial resources to gain undue influence over political decision-makers.36  

There is no question that when the government exercises control 
over the economy, money can buy political influence. Big political 
donations and well-funded lobbyists can grease the wheels of Washington 
and shape who gets favorable political treatment, whether it be subsidies, 
bailouts, or favorable tax and regulatory treatment.37 The original sin, 
however, is not to be found in individuals and organizations using their 
financial resources to influence the government, but in a government that 
has an enormous amount of arbitrary power to dispense special privileges 
and burdens.  

Under a system of political equality, it is likely that there would be 
some jockeying for influence; we can imagine, for instance, that companies 
who have an interest in how the government defines intellectual property 
rights might seek to shape how such laws are written. What we would not 
see is companies and industries built around lobbying for special favors or 
spending tens and hundreds of millions of dollars lobbying in self-
protection. The government would have no power to redistribute wealth, 
protect companies from competitors, bail out failed companies, or interfere 
with voluntary economic relationships. It is only under a system of political 
inequality that it can be profitable to spend millions in an attempt to 
influence the political system, since politicians and bureaucrats have a 
virtually unlimited power to dispense favors and punishments.  

Furthermore, fighting economic inequality will do nothing to 
promote political equality in a system where political equality is absent. It is 
a mistake to think of a system of political inequality as one in which “the 
rich” buy government favors through financial expenditures.38 First of all, 
																																								 																					
36 This rationale is used by inequality critics to justify constraining the freedom of 
Americans to use their wealth to promote their political views: by “equalizing speech,” we 
can allegedly equalize political influence.  Our colleague Steve Simpson criticizes this 
perspective in STEVE SIMPSON, DEFENDING FREE SPEECH 95-106 (2016).  It is also 
important to note that those who make this argument inevitably use “political equality” to 
mean something like “equal political influence” rather than the equal protection of 
individual rights.  
37 It is also true that much of the money that floods into Washington from business is really 
protection money. The government’s enormous power over business means that a company 
that refuses to play the Washington game can find itself hampered by crippling taxes and 
regulations—as, for example, happened to Microsoft in the 1990s. See WATKINS & BROOK, 
EQUAL IS UNFAIR, supra note 1, at 151-52. 
38 Id. at 169-73; Ayn Rand, The Pull Peddlers, in CAPITALISM: THE UNKNOWN IDEAL 184-
90 (1967), available at https://campus.aynrand.org/works/1962/09/01/the-pull-peddlers.  
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there is no such thing as “the rich,” if that means an economic class with a 
shared set of beliefs, values, and interests. What did a visionary CEO like 
Steve Jobs have in common with a con man like Bernie Madoff besides the 
fact that both had a lot of money? What do the right-leaning Koch brothers 
have in common with the left-leaning George Soros? What does an 
innovator like Amazon’s Jeff Bezos have in common with the political 
favor-seeking CEO of GE, Jeffrey Immelt? The highest earning individuals 
are a diverse group of men and women with different beliefs, motives, 
virtues, faults, and achievements. It is wrong to treat them as a unified 
“class.” Moreover, it is not only the wealthy who are able to exercise 
influence over the government. Political inequality unleashes pressure 
group warfare. Pressure groups of all types form to seek out special favors: 
bankers lobby for regulations that protect them from competition, the 
elderly lobby for larger Social Security checks, the poor lobby for larger 
welfare checks, unions lobby for laws that protect union workers, solar and 
wind companies lobby for “green” subsidies, taxi drivers lobby for 
protections from ride-sharing companies, and on and on it goes. It is myopic 
to focus on Gini coefficients, as if the solution to pressure group warfare 
were to make sure that all groups had equal war chests.  

The key to ensuring political equality is to rein in the power of the 
government—not to take away the wealth and freedom of individuals. The 
claim by inequality critics that they are concerned with political inequality 
is revealed to be disingenuous precisely because they do not seek to limit 
the power of the government to dispense special favors and punishments. 
Rather, they seek to alter the mix of who is favored and who is punished. 
Although they denounce special favors directed at the affluent, it is not the 
special favors they object to, but the fact that those special favors benefit 
the affluent rather than the less affluent.   

We have only scratched the surface of the ways in which political 
inequality has led to less economic progress, less economic mobility, and 
the growing sense that the American economy is less fair. Fairness, we 
stress, does not mean that everyone makes the same (or even roughly the 
same) amount of money. Rather, fairness requires that people get what they 
earn as the result of production and voluntary trade. We believe that this is 
the understanding of fairness most Americans accept (albeit inchoately), 
and that if we return to a system of political equality, the economic 
inequality that emerges will be seen as reflecting something good: the fact 
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that some individuals are magnificently creative, innovative, and 
productive.39  

V. CONCLUSION 
We have stressed that the ideal of political equality follows from a 

particular political standard of value: individual rights. A just society is one 
that respects the equal rights of individuals, giving each the maximum 
ability to make the most of his own life. This leads, in aggregate, to 
unmatched economic progress and economic mobility. 

But such a system inevitably and properly leads to enormous 
differences in economic condition among individuals. These differences 
reflect the different capacities and circumstances individuals face, and—
above all—the different choices that individuals make. The only way to 
erase—or even curtail—those differences is for the government to treat 
individuals unequally: to provide special privileges to some and to place 
special burdens on others. Thus, there is no such thing as a social system 
devoted to equality, because a society that chooses economic equality as a 
goal has automatically rejected political equality as an ideal. 
 

																																								 																					
39 See WATKINS & BROOK, EQUAL IS UNFAIR, supra note 1, at 185-206 (2016); Ayn Rand, 
An Untitled Letter, in PHILOSOPHY: WHO NEEDS IT (1982), 
https://campus.aynrand.org/works/1973/01/01/an-untitled-letter.   
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THE HIDDEN STRUCTURES OF INEQUALITY: 
THE FEDERAL RESERVE AND A CASCADE OF 

FAILURES 
 

Emma Coleman Jordan*

I. INTRODUCTION 
The Federal Reserve has asserted, with scant objection in the 

scholarly literature, that it does not play a role in the problem of economic 
inequality in the American economy.1  This claim asserts Fed inequality 
neutrality, despite the role that Federal Reserve mortgage deregulation 
played in generating the financial crisis. Moreover, both wealth and income 
inequality are the highest they have been since 1928.  The United States is 
more unequal than most of its developed world peers.2 The Pew Research 
Center found that “the black-white income gap in the US has persisted, with 
																																								 																					
* Professor of Law at the Georgetown University Law Center. Firstly, I thank my 
indefatigable research team: Jahlionais Gaston, Karla Vásquez, and Zijan Shimek. I 
especially thank my colleagues Stephen Salop and Elizabeth Patterson who critiqued early 
drafts and Dan Ernst who talked me through the New Deal period. Further, I appreciate the 
generosity of my colleagues in the GULC Faculty Workshop: Anna Gelpern, Gary Peller, 
David Super, Girardeau Spann, Larry Solum, Joshua Teitelbaum and Russell Stevenson. 
For astute comments, I am grateful to Raul Carrillo of the Consumer Financial Protection 
Board and Columbia Law School’s Modern Money Network. For indispensable editorial 
support throughout this process, I thank Betsy Kuhn, Thanh Nguyen and Roger Bourcicot. 
 
1 See Nomination of Janet L. Yellen, of California, to be Chairman of the Board of 
Governors of the Federal Reserve System: Hearing Before the S. Comm. on Banking, 
Hous., and Urban Affairs, 113th. Cong. 23-35 (2013) [hereinafter Yellen Nomination] 
(statement of Janet L. Yellen, Member, Board of Governors of the Federal Reserve 
System) (“Economists have spent a lot of time trying to understand what is responsible for 
widening inequality. Many of the underlying factors are things that are outside of the 
Federal Reserve's ability to address.”). 
Once she became the Chair of the Board of Governors of the Federal Reserve System, 
Yellen demonstrated the intellectual curiosity and leadership one might expect from an 
academic economist.  Her speeches to the American Economic Association after her 
confirmation set a new research agenda for the entire macroeconomics profession. 
Interconnectedness and Systemic Risk, infra note 190. 
2 Emmanuel Saez & Gabriel Zucman, Wealth Inequality in the United States Since 1913: 
Evidence from Capitalized Income Tax Data, 131 Q. J. ECON 519, 520-21 (2016).  
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the difference in median household incomes between whites and blacks, 
going from $19,000 in 1967 to roughly $27,000 (measured in 2012 
dollars).” 3  After the financial crisis the racial wealth gap has grown 
dramatically.4   

The global financial crisis of 2008 and the American inequality 
crisis converged to provide a rare opportunity to challenge macroeconomic 
orthodoxies that led to the financial collapse and enlarged preexisting 
economic inequalities.  The fact that housing finance was at the center of 
the 2008 financial crisis, highlighted yet another problem in the 
longstanding history of private and governmental racial discrimination in 
access to housing finance and the resulting economic inequality by race. 5   

In this article, I challenge the Federal Reserve’s claim of inequality 
neutrality. This project was sparked when I listened to the entirety6 of the 
confirmation hearings of Chairwoman Janet Yellen.7  I was puzzled by her 
response to a series of pointed questions from Senators concerned about 
increasing wage stagnation and economic inequality. Yellen identified 
globalization, technology, and educational deficits as the source of the 
inequalities we see. Yellen concluded, “What can the Fed do? We cannot 
change all of those trends.”8 

The Federal Reserve in its role as financial regulator was a major 
cause of the mortgage securities financial crisis. The Fed contributed to 
inequality in three significant ways. First, they contributed through inaction. 
The reduction in oversight of origination practices for home mortgage 

																																								 																					
3 Drew Desilver, 5 Facts About Economic Inequality, PEW RESEARCH CTR. (Jan. 7, 2014), 
http://www.pewresearch.org/fact-tank/2014/01/07/5-facts-about-economic-inequality/. 
4 SARAH BURD-SHARPS & REBECCA RASCH, IMPACT OF THE US HOUSING CRISIS ON THE 
RACIAL WEALTH GAP ACROSS GENERATIONS 9-14 (2015). 
5 EMMA COLEMAN JORDAN & ANGELA P. HARRIS, ECONOMIC JUSTICE: RACE, GENDER, 
IDENTITY & ECONOMICS 102-03 (2d ed. 2011). 
6 I live tweeted my reactions to the hearings Emma Coleman Jordan. @EconomicJustice, 
TWITTER (Nov. 14, 2013), https://twitter.com/economicjustice.    
7 Yellen Nomination, supra note 1, at 4-84. 
8 Id. at 35.  To be fair, Chairwoman Yellen has a strong record of leadership on 
unemployment and the potential impact thereof: “Dr. Yellen's nomination is especially 
timely as our nation struggles with high unemployment in the wake of the Great Recession. 
She has devoted a large portion of her professional and academic career to studying the 
labor market, unemployment, monetary policy, and the economy.”  Id. at 1 (opening 
statement of Sen. Tim Johnson, Chairman, S. Comm on Banking, Hous., and Urban 
Affairs).                                                              
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lending is widely acknowledged to be a cause of the financial crisis.9  The 
Federal Reserve was the one entity with the power to impose responsible 
qualification standards for home loans. It failed to exercise the power it 
had.10 

The Fed did not reign in subprime lending when it became a rapidly 
growing segment of the market for mortgages and when the Fed was the 
only federal regulator with authority to do so.11 As the subprime loan 
origination and distribution underwriting standards deteriorated, with 
abundant evidence of pervasive racial discrimination, the Fed did not 
intervene. Subprime mortgages were disproportionately sold to people of 
color. 12   Borrowers in minority neighborhoods faced greater odds of 
receiving a subprime prepayment penalty by a statistically significant 
margin.13 The Fed disregarded evidence that African Americans were one-
third and Latinos were 45% more likely to get a high-priced loan than white 
borrowers with the same credit score.14  The Fed failed to intervene when it 
received persistent reports of racial steering by unregulated brokers. The 
record of racial steering by the nation’s largest banks is incontrovertible. 
The Department of Justice settlement of racial steering cases against the 

																																								 																					
9 The Financial Crisis Inquiry Commission (FCIC) concluded “Widespread failures in 
financial regulation and supervision proved devastating to the stability of the nation’s 
financial markets.”  FIN. CRISIS INQUIRY COMM’N, THE FINANCIAL CRISIS INQUIRY 
REPORT: FINAL REPORT OF THE NATIONAL COMMISSION ON THE CAUSES OF THE FINANCIAL 
AND ECONOMIC CRISIS IN THE UNITED STATES xviii (2011), available at http://fcic-
static.law.stanford.edu/cdn_media/fcic-reports/fcic_final_report_full.pdf [hereinafter 
FINANCIAL CRISIS INQUIRY REPORT]. 
10 Id. at xvii. 
11 The Financial Crisis Inquiry Commission found that “the prime example is the Federal 
Reserve’s pivotal failure to stem the flow of toxic mortgages, which it could have done by 
setting prudent mortgage–lending standards. The Federal Reserve was the one entity 
empowered to do so and it did not.”  Id. 
12  See DEBBIE GRUENSTEIN BOCIAN, KEITH S. ERNST & WEI LI, CTR. FOR RESPONSIBLE 
LENDING, UNFAIR LENDING: THE EFFECT OF RACE AND ETHNICITY ON THE PRICE OF 
SUBPRIME MORTGAGES 14-19 (2006) [hereinafter UNFAIR LENDING] (analyzing 50,000 
mortgages and revealing statistically significant disparities between minority borrowers 
and white borrowers). 
13 DEBBIE GRUENSTEIN BOCIAN & RICHARD ZHAI, CTR. FOR RESPONSIBLE LENDING, 
BORROWERS IN HIGHER MINORITY NEIGHBORHOODS MORE LIKELY TO RECEIVE 
PREPAYMENT PENALTIES 1 (2005).   
14 UNFAIR LENDING, supra note 12, at 14, 16-19. 
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largest bank and the largest independent mortgage broker provides ample 
documentation of the widespread nature of this problem.15 

Second, the Fed undertook a series of deregulatory actions that led 
to the crisis and exacerbated preexisting economic inequalities. The Fed’s 
program of aggressive deregulation permitted banks to shift mortgage 
lending off-balance sheet, and thus evade the safety net provided by 
regulated capital cushions. This, in turn, opened the door to the 
development of the unregulated shadow banking16 system dependent on 
high leverage as the instability associated with leverage.  This sector lacked 
transparency to permit monitoring the size of its cumulative balance sheet 
and interconnections among its counter parties. Shadow banks provided 
short term financing for a daisy chain of origination and distribution 
channels. Unregulated brokers became a major source of new subprime 
mortgages.  Many of these brokers relied on discriminatory racial steering 
practices to generate a large volume of high cost subprime loans with 
features that rendered them unsustainable for the low-income borrowers to 
whom they were directed. The Fed played the lead role in weakening the 
financial system by approving the off-balance-sheet path for complex 
structured financial products that evaded the capital requirements applicable 
to formal banks.  The Fed directly approved double dipping, tax-advantaged 
capital dilution elements of Bank Holding Company business plans that 
increased systemic risk. 17 The Fed’s bank deregulatory policies, listed 
above, contributed to increasing wealth inequality. The immediate 
cumulative impact of these policies can be seen in the decline of household 

																																								 																					
15 The DOJ announced that “Wells Fargo had also systematically placed African-American 
and Hispanic Latino borrowers in subprime loans, while placing similarly-qualified white 
borrowers in prime loans.” U.S. DEP’T OF JUST., THE CIVIL RIGHTS DIVISION’S 
ACCOMPLISHMENTS 2009-2012 23 (2013), https://www.justice.gov/crt/us-department-
justice-civil-rights-division-accomplishments-2009-2012. 
16 The term, usually attributed to Paul McCulley, who first used it at a meeting of central 
bankers attending the annual Jackson Hole retreat in 2007, refers to a system of credit 
intermediation involving entities and activities outside the regular banking system. See 
generally Laura E. Kores, What is Shadow Banking? 50 FIN. & DEV. 42 (2013). 
17 See Kim E. Lawry, Todd G. Eich & J. Michelle Grotts, Fed. Deposit Ins. Corp., Trust 
Preferred Securities and the Capital Strength of Banking Organizations, 7 SUPERVISORY 
INSIGHTS 3, 3-6 (2010) [hereinafter FDIC SUPERVISORY INSIGHTS] (providing the Federal 
Deposit Insurance Corporation’s criticisms of the Federal Reserve’s decision to allow Bank 
Holding Companies, regulated by the Federal Reserve, to treat Trusted Preferred Securities 
issued by those Companies as Tier 1 Capital).  See generally my discussion of “TruPS 
Regulatory Arbitrage Frenzy,” infra note 18. 
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net worth, which fell $16 trillion, or 24% from the third quarter 2007 to first 
quarter 2009.18   

The Pew Research Center found that the portrait of declining wealth 
was unequal among racial groups. During the crisis, African-Americans 
experienced a 53% decline and Hispanic a 66% decline compared to a 16% 
decline for white households.19 There was a significant racial difference in 
wealth recovery after the Crisis. Pew found that from 2010 to 2013, the 
median wealth of white households increased from $138,600 to $141,900, 
or by 2.4%.  By contrast, the median wealth of black households fell 33.7%, 
from $16,600 in 2010 to $11,000 in 2013. Among Hispanics, median wealth 
decreased by 14.3%, from $16,000 to $13,700. For all families—white, 
black and Hispanic—median wealth is still less than its pre-recession 
level.20 

Third, the Fed contributed to the problem of inequality by failing to 
understand that the unregulated, structured finance pipeline to off-balance-
sheet securitizations allowed the financial sector to multiply fees and 
maximize profits. In fact, the unregulated financial sector surged 
dramatically accounting for 29% of all profits in the economy,21 while the 
middle and bottom of the wealth and income scale absorbed the losses 
resulting from this economic disaster.  

Perhaps most distressingly, once the crisis hit in September 2008, 
the Fed adopted an incoherent application of the principle of moral hazard 
when it provided $12.8 trillion of emergency assistance to shore up the 
unregulated shadow bank money market funds, tri party repo and asset 
backed commercial paper markets.  The Fed’s commitment to consistent 

																																								 																					
18 Tyler Atkinson, David Luttrell & Harvey Rosenblum, How Bad Was It? The Costs and 
Consequences of the 2007–09 Financial Crisis, in 10 FED. RESERVE BANK OF DALLAS, 
STAFF PAPERS (Paper No. 20, 2013). 
19 RAKESH KOCHHAR, RICHARD FRY & PAUL TAYLOR, PEW RESEARCH CTR., WEALTH 
GAPS RISE TO RECORD HIGHS BETWEEN WHITES, BLACKS, AND HISPANICS 5 (2011). 
20 Rakesh Kochhar & Richard Fry, Wealth Inequality Has Widened Along Racial, Ethnic 
Lines Since End of Great Recession, PEW RESEARCH CTR. (Dec. 12, 2014), 
http://www.pewresearch.org/fact-tank/2014/12/12/racial-wealth-gaps-great-recession/.   
21 This article examines the contributions of Fed regulatory policies to economic inequality.  
A different discussion of the role of Fed monetary policy, especially the novel quantitative 
easing program, in enhancing economic inequality is outside the scope of this paper.  There 
is intense discussion among macroeconomists about how interest rate policy and aggressive 
bond buying stimulate the economy in the absence of legislative stimulus to replace the 
weak consumer demand during the recession.  The monetary policy critique of the Fed 
contribution to inequality is robust and interesting, but is not a part of my argument.   
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application of moral hazard22 to dissuade market actors from expecting 
government rescues will be a matter of controversy for years to come.   
Bear Sterns and Lehman Brothers, for instance, had many similarities in 
their distressed balance sheets; both were filled with mortgage backed 
assets and dependent on overnight funding from repo lenders.   The Fed and 
Treasury explanations for saving Bear Stearns on the one hand and letting 
Lehman fail shortly thereafter have varied from “they had a hole in their 
balance sheet”23 and “the troubles at Lehman had been well known for 
some time…Thus we judged that investors and counterparties had had time 
to take precautionary measures”24 to we “did not have the legal ability to 
save Lehman because the firm did not have sufficient collateral to secure a 
loan from the Fed under Sec 13(3).”25  These actions thus triggered massive 
uncertainty and panic in the opaque “shadow banking sector.”26   

Finally, the Fed’s incoherent fidelity to the principle of moral hazard 
led them to refuse to provide direct assistance to homeowners with 
unsustainable home mortgages.  We can see that the Fed’s moral hazard 
myopia directly contributed to post-crisis inequality by its refusal to use its 
emergency lending authority to establish a facility for restructuring home 
mortgages during the crisis.  There was ample precedent for this approach 
in the 1934 New Deal Home Owners Loan Corporation (HOLC) whereby 
HOLC did restructure mortgages to help individual citizens as well as 
banks. 

This article provides an introductory analysis of Fed actions before, 
during, and after the 2008 financial crisis to challenge the accuracy of the 
claim that “inequality was not within the jurisdiction of the Fed.” My goal 

																																								 																					
22 See FINANCIAL CRISIS INQUIRY REPORT, supra note 9, at 331 (providing insight into how 
the Fed, and the New York Fed in particular, relied on moral hazard during the 2008 
Lehman bankruptcy).  In a September 2008 memo circulated at the Federal Reserve during 
the Lehman crisis, New York Fed Senior Vice President Patricia Moeser wrote: “No more 
Maiden Lane LLCs and no equity position by [the] Fed. Moral hazard and reputation cost 
is too high. If the Fed agrees to another equity investment, it signals that everything [the 
Fed] did in March in terms of temporary liquidity backstops is useless. Horrible precedent; 
in the long run MUCH worse than [bankruptcy] . . . [which would be a] mess on every 
level, but fixes the moral hazard problem.”  
23 Id. at 325. 
24 Id. at 340. 
25 Id.; Jennifer Dauble, Larry Kudlow Interviews Secretary of the Treasury Henry Paulson 
on CNBC’s “Kudlow & Company” (Transcript Included), CNBC (July 23, 2007, 5:00 
PM), http://www.cnbc.com/id/19921217.  
26 See generally FINANCIAL CRISIS INQUIRY REPORT, supra note 9, at 27-37. 
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for this article and my research agenda for the foreseeable future is to 
answer the question, “What can the Fed Do About Inequality?” 

II. INEQUALITY OVERVIEW 

A. America’s Inequality Problem  

1. A Racial History of Housing: The Overlooked Financial Crisis 

A search of the Fed Federal Open Market Committee (FOMC) 
transcripts from 2007-2008 fails to reveal a single mention of race–not one 
within the entire 1,800 pages.  The financial crisis was a sad and tangled 
morass of human and economic failures that spanned the depth and breadth 
of the market for home mortgages.27  In this section, I look at the active role 
of pre-existing economic and social inequality28 in setting the conditions for 
the first subprime mortgage products.  These loan products contained many 
undesirable features, including higher interest rates,29 points, and fees; 
prepayment penalties; and variable rate payment schedules, often packaged 
as ‘pay option’ loans with negative amortization balloons.  John Martin 
argues that the high-risk cocktail of subprime loan features, combined with 
the rise of the originate-to-distribute model of lending, precipitated the 
recent global financial panic and economic collapse.30   In subsequent 
sections, I explore how neo-classical economic theories 31  about the 
dynamics of racial discrimination in markets 32  served to inhibit the 

																																								 																					
27 Ben S. Bernanke, Chairman, Bd. of Governors of the Fed. Reserve Sys., Speech at the 
Federal Reserve System Conference on Housing and Mortgage Markets: Housing, 
Mortgage Markets, and Foreclosures (Dec. 4, 2008), transcript available at 
https://www.federalreserve.gov/newsevents/speech/bernanke20081204a.htm. 
28 U.S. DEP’T OF COM., CENSUS BUREAU, HOUSEHOLD INCOME BY RACE AND HISPANIC 
ORIGIN (2000) (indicating that, in 1999, the median income of Blacks was $29,423, 
compared to $45,367 for whites).  
29 ERIC STEIN, QUANTIFYING THE ECONOMIC COST OF PREDATORY LENDING: A REPORT 
FROM THE COALITION FOR RESPONSIBLE LENDING 2 (2001). 
30 JOHN D. MARTIN ET AL., A PRIMER ON THE ROLE OF SECURITIZATION IN THE CREDIT 
MARKET CRISIS OF 2007 1 (2011). 
31 Gary Stanley Becker, The Economics of Racial Discrimination 41 (Jun. 1955) 
(unpublished Ph.D dissertation, University of Chicago).   
32 Id.; EDWARD M. GRAMLICH, SUBPRIME MORTGAGES: AMERICA’S LATEST BOOM AND 
BUST 24 (2007) (“[R]acial minorities were basically shut out of the first American housing 
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regulatory response to widespread consumer rights violations in the markets 
for subprime loans, even in the face of accumulating evidence. 

2. The Animal Spirits of Racial Exploitation:33 History of Government 
Sponsored Racially Discriminatory Mortgage Loans. 

Homeownership is the single most important means through which 
Americans accumulate asset wealth.  It is the centerpiece of middle class 
family balance sheets.  It follows, then, that the wealth gap between African 
Americans and other racial minorities and whites is largely attributable to 
the nation’s history of racial discrimination in both the public and private 
sector housing markets. 

The housing industry was crushed by the financial exigencies of the 
Great Depression, forcing the US government to abandon its traditionally 
passive role in the residential housing market.  Indeed, “[b]etween 1928 and 
1933, home construction declined by 95 percent and spending on home 
improvements fell by 90 percent.” 34   The Roosevelt administration 
responded to the housing crisis of the Great Depression by introducing 
several programs, including the Home Owners Loan Corporation (HOLC), 
The Fair Housing Administration (FHA), and the Veterans Administration 
(VA). Housing was a central building block of government support for 
FDR’s “forgotten man” at the bottom of the economic pyramid. These 
government entities would implement and institutionalize racially 
discriminatory practices that excluded African Americans from 
homeownership.  From 1930 to 1960, “fewer than one percent of all 
mortgages in the nation were issued to African Americans.”35 

																																								 																																								 																																								 																																	 	
boom at the close of World War II . . . [and currently] housing and mortgage markets have 
become so complicated that discrimination seems to take place in many subtle ways.”) 
33 See generally GEORGE AKERLOF & ROBERT J. SHILLER, ANIMAL SPIRITS: HOW HUMAN 
PSYCHOLOGY DRIVES THE ECONOMY, AND WHY IT MATTERS FOR GLOBAL CAPITALISM 
(2009). 
34 See Charles Lewis Nier III, The Shadow of Credit: The Historical Origins of Racial 
Predatory Lending and Its Impact Upon African American Wealth Accumulation, 11 U. PA. 
J.L. & SOC. CHANGE 131, 174 (2007-2008) (citing KENNETH T. JACKSON, CRABGRASS 
FRONTIER: THE SUBURBANIZATION OF THE UNITED STATES 118 (1985) (citing STEPHAN 
THERNSTROM, POVERTY AND PROGRESS: SOCIAL MOBILITY IN A NINETEENTH CENTURY 
CITY 117 (1964)) (explaining the effect of the Great Depression on the residential housing 
market). 
35 Id. at 185 (citing DANIEL KIRP ET AL., OUR TOWN: RACE, HOUSING AND THE SOUL OF 
SUBURBIA 7 (1995)). 
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The HOLC, a New Deal program created under the Federal Home 
Loan Bank Board in 1933, was authorized to purchase qualifying mortgages 
from financial institutions in exchange for tax-exempt 4%, eighteen-year 
bonds. HOLC restructured these mortgages into fifteen- to twenty-year, 
fixed-rate, fully amortized obligations at 5% interest rates, which benefitted 
borrowers by reducing their payment burdens. “The HOLC was not quick to 
foreclose on delinquent loans, being ‘as considerate of delinquent but 
deserving borrowers as its responsibility to the Federal Government and the 
taxpaying public will permit.’”36 The HOLC often counseled delinquent 
borrowers and readjusted payment schedules, rather than moving quickly to 
foreclose when borrowers fell behind on their payments. On average, 
HOLC loans were delinquent for two years before foreclosure.37   

HOLC assessed the eligibility of properties for assistance by 
introducing a formal, written appraisal system that incorporated 
predominant “notions of ethnic and racial worth,” thereby advancing the 
interests of whites above that of minority communities and individuals, 
favoring segregation, and implicitly sanctioning racially discriminatory 
lending policies. This rating system was used to create color-coded 
residential security maps for use by real estate appraisers.38 This system 
would later influence the “underwriting practices of the Federal Housing 
Administration (FHA) and the Veteran's Administration (VA).” The 
HOLC’s racial classification system was based on Homer Hoyt’s doctoral 
dissertation from the University of Chicago economics department. Dr. 
Hoyt became the HOLC’s first economist in 1933, and advanced to the 
FHA the following year to institute his discriminatory mortgage appraisal 
system into FHA’s loan guarantee criteria. 

The FHA and VA provided government insurance against losses for 
qualifying mortgage instruments.  These institutions encouraged individuals 

																																								 																					
36 David C. Wheelock, Government Response to Home Mortgage Distress: Lessons from 
the Great Depression 15 (Fed. Reserve Bank of St. Louis, Research Division, Working 
Paper 2008-038A, 2008), available at http://research.stlouisfed.org/wp/2008/2008-038.pdf 
(citing THIRD ANNUAL REPORT OF THE FEDERAL HOME LOAN BANK BOARD 600 (1935), 
available at 
https://fraser.stlouisfed.org/scribd/?item_id=23534&filepath=/files/docs/publications/holc/
1935_annualrpt.pdf). 
37 CLEMENT LOWELL HARRISS, HISTORY AND POLICIES OF THE HOME OWNERS’ LOAN 
CORPORATION 73 (1st ed. 1951). 
38 THOMAS SUGRUE, THE ORIGINS OF THE URBAN CRISIS: RACE AND INEQUALITY IN 
POSTWAR DETROIT 44 (2d ed. 2005) (reporting that, in Detroit, every African American 
neighborhood was rated “D” or “hazardous” by federal appraisers)  
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to borrow by extending the repayment period of insured loans to twenty-
five or thirty years, which decreased monthly payment obligations.  The 
loans were fully amortized so that borrowers would own their homes at the 
end of the loan term, a feature designed to coincide with a 30-year working 
life and retirement at the age of 60.39  VA and FHA’s criteria for providing 
insurance to lenders operated on the premise that racial segregation was 
necessary to ensure the maintenance of property values, which furthered the 
exclusion of African Americans from the housing market. 

Adam Gordon explains that when the FHA decided to insure low-
down-payment, long-term mortgages in order to promote homeownership, 
“it produced underwriting guidelines based on an economically and 
historically flawed understanding of a ‘natural’ progression of 
neighborhood racial change from all-white (with high property values) to 
all-black (with low property values).” 40    These guidelines rated a 
neighborhood’s suitability for FHA insurance based on racial composition: 
“‘A’ neighborhoods had to be ‘homogenous’—meaning ‘American business 
and professional men’—and ‘American’—meaning white and often, native-
born. Predominantly black neighborhoods received a ‘D grade’” under these 
guidelines.41 The geographic boundaries of the neighborhoods in which 
FHA was willing to guarantee home mortgages excluded all black 
neighborhoods, and previously all-white neighborhoods that were in 
transition from white to integrated.42 Thus, private financial institutions 
hoping to qualify for FHA or VA insurance “were reluctant to provide 
mortgages to areas inhabited by prosperous African Americans, and refused 

																																								 																					
39 JORDAN & HARRIS, supra note 5, at 80.  
40 Adam Gordon, The Creation of Homeownership: How New Deal Changes in Banking 
Regulation Simultaneously Made Homeownership Accessible to Whites and Out of Reach 
for Blacks, 115 YALE L.J. 186, 189, 193, 208 (2005).  Gordon describes a racially 
discriminatory pattern of access to government home mortgage finance based on the 
underwriting criteria for the FHA mortgage program that provided for the first timed 30 
year fixed rate mortgages with down payments as low as 20%.  The FHA criteria were 
based upon the view that stable neighborhoods were racially homogeneous and white.  The 
geographic boundaries of the neighborhoods in which FHA was willing to guarantee home 
mortgages excluded all black neighborhoods, and previously white neighborhoods that 
were in transition from white to integrated. 
41 Id. at 190-209. 
42 Id. at 207-08, 216. The FHA’s underwriting manual warned appraisers of the dangers of 
infiltration of racial minorities into white neighborhoods, and encouraged the use of 
restrictive covenants as a mechanism for maintaining neighborhood stability via racial 
segregation. This recommendation remained in place until 1950, two years after the 
Supreme Court declared racial covenants unenforceable. 
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to originate any mortgage loans to African Americans seeking to acquire 
property in the vicinity of white neighborhoods.” Racially discriminatory 
procedures quickly became standard throughout the mortgage industry, 
even for private individuals and savings and loan institutions. While private 
insurers might have arisen to offer African-Americans the opportunities 
denied to them by the FHA, Congress and state legislatures amended safety-
and-soundness regulations in a way that disallowed competition with the 
FHA.43   

3. Credit Starvation: A Necessary Precondition to Demand for Subprime 
Loans 

HOLC, FHA and VA were the exclusive venues for affordable home 
mortgages.  As a result, predatory practices, including pay day loans and 
land sale contracts, surged to fill the void of government support for 
housing in redlined urban black neighborhoods. Predatory practices such as 
land sale contracts flourished. 44  Thus, federal housing policy was 
instrumental in ensuring that “African-Americans were denied the 
opportunities to buy a home in developing suburban neighborhoods and to 
build the wealth that became the mainstay of the American white middle 
class.”45 Given that less than 1% of mortgages were issued to blacks 
between 1930 and 1960, blacks were frequently compelled to seek “less 
favorable, often predatory, forms of mortgage financing.”46 “Blocked from 
low-interest government-backed guaranteed loans, redlined by financial 
institutions, or barred from homeownership by restrictive covenants, black 
families have [long] been denied the benefits of housing inflation and the 
subsequent vast increase in home equity assets.”47  “[W]here blacks were 
prevented, often through violence, from owning property, or loans were not 
granted to African American business owners, or black homeowners could 

																																								 																					
43 Id. at 189. 
44 See generally BERYL SATTER, FAMILY PROPERTIES: HOW THE STRUGGLE OVER RACE 
AND REAL ESTATE TRANSFORMED CHICAGO AND URBAN AMERICA (2010). 
45 Gordon, supra note 40, at 190-209. See also Jacob S. Rugh & Douglas S. Massey, Racial 
Segregation and the American Foreclosure Crisis, 75 AM. SOC. REV. 629, 630 (2010). 
46 Nier, supra note 34, at 185. 
47 MELVIN L. OLIVER & THOMAS M. SHAPIRO, BLACK WEALTH, WHITE WEALTH: A NEW 
PERSPECTIVE ON RACIAL INEQUALITY 23 (1997) (“Blocked from low-interest government-
backed loans, redlined out by financial institutions, or barred from homeownership by 
banks, black families have been denied the benefits of housing inflation and the subsequent 
vast increase in home equity assets.”).  
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not access FHA mortgages, or blacks were excluded from unions, or the 
police force, or fire departments - meant that black families could not amass 
any meaningful wealth to bequeath to future generations. This history helps 
explain the wealth and income gap [that exists] between black and white, 
and the concentrated pockets of poverty that persist in so many of today's 
urban and rural communities.”48 Blacks and other minorities were set up as 
easy targets for predatory lending by decades of exclusion from prime 
lending opportunities. Indeed, “African Americans, along with other 
minorities and low-income populations, have been the targets of the sub-
prime mortgage system,”49 as targeting has replaced redlining as a means of 
financial exploitation.  

In fact, the growth of subprime lending has been disproportionately 
concentrated among African Americans and in African American 
neighborhoods. In 1993, subprime refinancing loans accounted for just 8% 
of home loans in African American neighborhoods and 1% in white 
neighborhoods.  By 1998, the number of subprime refinancing loans had 
dramatically increased to 51% of the total loans in African American 
neighborhoods compared to only 9% in white neighborhoods.  By 2005, 
52% of the total mortgage loans to African Americans were subprime loans, 
in contrast to 19% for whites. 

4. Bait and Switch: Financially Vulnerable Populations Take the Bait 

Financially vulnerable populations50—long excluded from prime 
lending opportunities and accustomed to predatory debt—historically had 

																																								 																					
48 Nier, supra note 34, at 132 (citations omitted); see also Spencer Overton, But Some Are 
More Equal: Race, Exclusion, and Campaign Finance, 80 TEX. L. REV. 987, 1006 (2002) 
(“The racial disparity in wealth realized through home ownership and home value 
originally caused by federal housing policies has since been compounded by seemingly 
neutral public and private decisions. Because people of color are less likely to own homes, 
they are less likely to take advantage of tax provisions allowing for the deduction of a large 
percentage of their housing costs (all property taxes and mortgage interest). Further, the 
home values appreciated dramatically during the period between 1934 and the 1970s, and 
this increase benefited whites more than people of color.  Even people of color who were 
able to purchase homes were less likely than whites to benefit from increasing home values 
because of the slower rate of appreciation of property in nonwhite areas.”). 
49 Thomas M. Shapiro & Melvin L. Oliver, Sub-Prime as a Black Catastrophe, AM. 
PROSPECT (Sept. 22, 2008), 
http://www.prospect.org/cs/articles?article=sub_prime_as_a_black_catastrophe.  
50 The pattern of racial discrimination across many sectors of consumer transactions has 
been demonstrated with empirical methods in highly influential studies; Ian Ayres, in 
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little chance to become homeowners. Earlier prime borrowers took 
mortgages for 30 years, with 20% cash down payments, borrowing 80% at 
interest rates averaging about 6%.  Then, in the eleven-year period between 
1994 and 2005, the subprime mortgage became a new product for financing 
the homes of middle- and working-class borrowers.51  Unlike the prime 
borrowers who fueled the growth of middle class wealth in the post-war 
years, subprime borrowers in the late 90’s had lower incomes, more 
compromised credit scores, and less money to make down payments on a 
house.  In addition, these families did not have the benefit of the wealth 
accumulated from previous home ownership.  Most subprime borrowers 
required 100% financing due to limited incomes with no surplus for a down 
payment. Second, subprime loans were designed to calibrate the loan 
features to borrower characteristics at much higher interest rates to 
compensate lenders for the risk of default inherent in lending to buyers with 
no equity in the mortgage origination.52 

The key distinction between the prime and subprime borrower 
during the period of rapid growth of home ownership 1994-200553 is that 
																																								 																																								 																																								 																																	 	
particular, has conducted and published studies that document patterns of racial 
discrimination across a wide variety of high-value consumer transactions.  See, e.g., Ian 
Ayres, Fair Driving: Gender and Race Discrimination in Retail Car Negotiations, 104 
HARV. L. REV. 817, 827-41 (1991) (demonstrating, through empirical evidence, that retail 
car dealerships systematically offer substantially better prices on identical cars to white 
men than to blacks or women); IAN AYRES, PERVASIVE PREJUDICE? UNCONVENTIONAL 
EVIDENCE OF RACE AND GENDER DISCRIMINATION (2001) (presenting evidence that blacks 
and women are consistently at a disadvantage in multiple markets, including bail bonding, 
kidney transplantation, and FCC licensing). 
51 GRAMLICH, supra note 32, at 3 (“While all income groups have participated in this new 
opening up the mortgage market and rise in homeownership, low- and moderate- income 
households and racial and ethnic minorities have been at the center of the boom.”). 
52 Id.  See generally Rosen Richard J., The Impact of the Originate-to-Distribute Model on 
Banks Before and During the Financial Crisis (Fed. Reserve Bank of Chicago, Working 
Paper No. WP-10-20, 2011). 
53 Id. at 3.  Gramlich discusses the dramatic expansion of homeownership in the period 
immediately following World War II.  “The overall homeownership rate/percentage of 
home owners rose from 45% to 65% in the ten years following after the war.” See also 
Gordon, supra note 40, at 193; GRAMLICH, supra note 32, at 1.  Gordon describes a racially 
discriminatory pattern of access to home mortgage finance based on the underwriting 
criteria for the FHA mortgage program that provided for the first timed 30 year fixed rate 
mortgages with down payments as low as 20%.  The FHA criteria were based upon the 
view that stable neighborhoods were racially homogeneous and white.  The geographic 
boundaries of the neighborhoods in which FHA was willing to guarantee home mortgages 
excluded all black neighborhoods, and previously white neighborhoods that were in 
transition from white to integrated. JAMES GREER, RACE AND MORTGAGE REDLINING IN 
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subprime borrowers had lower family incomes.54 These new entrants to 
homeownership could only aspire to move from renting to home-owning 
when the new subprime mortgage products allowed them to substitute 
borrowing over thirty years for accumulated home equity from previous 
homes, or saving out of current income for the standard 10-20 percent down 
payment.55 

The data that follows shows that preexisting income inequalities by 
race, when combined with inequalities in accumulated housing wealth, 
created opportunities for introducing new loan products to borrowers who 
had previously been excluded from home ownership. The exclusion was 
due to not only the amount, sources and stability of family income but also 
the structural features of government-facilitated discrimination in the home 
mortgage industry.56 

																																								 																																								 																																								 																																	 	
THE UNITED STATES 6 (2012). In short, “African Americans, along with other minorities 
and low-income populations, have been the targets of the sub-prime mortgage system.” 
Shapiro & Oliver, supra note 49. 
54 THOMAS M. SHAPIRO, THE HIDDEN COST OF BEING AFRICAN AMERICAN 119 (2004). 
55 GRAMLICH, supra note 32, at 1-2. 
56 Gordon, supra note 40, at 189, 207, 209, 222. Gordon explains that when the FHA 
decided that it would insure low-down-payment, long-term mortgages in order to promote 
homeownership, it “produced underwriting guidelines based on an economically and 
historically flawed understanding of a ‘natural’ progression of neighborhood racial change 
from all-white (with high property values) to all-black (with low property values).” Id. at 
189. “These guidelines rated a neighborhood’s suitability for insurance based on racial 
composition . . . .” Id. 

 
The Home Owners’ Loan Corporation rated every urban and suburban 
neighborhood in America as “A,” “B,” “C,” or “D” quality, color coding 
maps of every metropolitan area (“D,” or lowest quality, was colored 
red—the origin of the term “redlining”). Quality ratings were based on 
age and type of housing stock, but also very much on race. “A” 
neighborhoods had to be “homogenous”—meaning “American business 
and professional men”— and “American”—meaning white and often, 
native-born.99 Predominantly black neighborhoods received a “D” grade. 

Id. at 207 (citations omitted).  Consequently, the FHA’s underwriting criteria resulted in 
“much lower rates of lending to nonwhites than to whites.” Id. at 209. “African Americans 
were denied the opportunities to buy a home in developing suburban neighborhoods and to 
build the wealth that became the mainstay of the American white middle class.” Id. at 222.  
 

When African Americans did buy homes, usually using conventional 
mortgages, they not only tended to pay more in down payments and 
roughly the same monthly payments when compared with whites using 
FHA-insured mortgages, but they also got much lower-quality homes. 
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If we look at income measures we can see that by 2001, the 
beginning of the housing bubble in America, the nominal gap in median net 
household wealth between blacks and whites had grown from $44,000 in 
1984 to $86,000 in 2001.  This income gap helped set the stage for 
differences in home ownership rates.57 

In addition to the effects of disparate income, as Thomas Shapiro 
and Melvin Oliver have established, the down payment deficit of lower-
income borrowers is a direct byproduct of intergenerational wealth 
differences between blacks and whites that are attributable to the legacy of 
slavery and Jim Crow employment and residential segregation. 

Racial disparities in housing finance posed systemic financial risks 
because pre-existing income, credit, wealth, and housing ownership 
disparities between blacks and whites created virtually irresistible pools for 
subprime mortgage transactions, with scant government oversight. The 
Fed’s failure to control exploitative mortgage products combined with 
prevailing social attitudes and stubborn practices of housing segregation 
created a perfect storm that devastated the global financial community.58  
The interconnectedness of financial institutions, both regulated and largely 
unregulated, provided the once-hidden vector for spreading losses caused 
by the predictable defaults in segregated communities to the balance sheets 
of investors throughout the globe. 

5. Mortgage Brokers Compensation: Financial Incentives for Racial 
Steering 

At an inner-city intersection, where globalized capital and free-
market finance meet America's shameful history of racial segregation and 
subordination, a new and insidious form of racial discrimination lurks. 
Where lending discrimination once took a binary form—bigoted loan 
officers rejecting loan applicants because of their skin color—the new 
model of discrimination is pure and simple exploitation. Unscrupulous 
																																								 																																								 																																								 																																	 	

While private insurers might have arisen to offer African-Americans the 
opportunities denied to them by the FHA, Congress and state legislatures 
amended safety-and-soundness regulations in a way that disallowed 
competition with the FHA. 

Id. 
57 GRAMLICH, supra note 32, at 3. “[F]rom 1994 to 2005, the overall rate rose from 64 to 
69 percent.”  Id. However, “the rate for blacks rose from 42 to 49 percent.” Id.  
58 JOINT CTR. FOR HOUS. STUD. AT HARV. UNIV., THE STATE OF NATION’S HOUSING 17 
(2008). 
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lenders now take advantage of a history of racial redlining by aggressively 
marketing overpriced loan products with onerous terms in the same 
neighborhoods where mainstream lenders once refused to lend.  

“Conflicts of interest created by the OTD model provide the most 
likely explanation for the links between securitization, higher-risk loans and 
rising default rates.”59 Lenders earned higher fees for selling subprime loans 
packaged into private label mortgage backed securities than for selling 
prime loans packaged into GSE issued mortgage-backed securities.54 As a 
result, lenders encouraged their mortgage brokers to sell more subprime 
loans by offering larger commissions and yield-spread premiums as 
incentive, among other things.60 

During the subprime boom, many large mortgage originators 
restructured their commission systems so that mortgage loan officers and 
underwriters would be paid considerably higher commissions when 
customers purchased subprime loans instead of prime loans. Wells Fargo is 
one such mortgage originator.  The company adopted a commission 
structure that favored subprime loan origination in company offices 
nationwide. As a result, many Wells Fargo loan officers earned over a half 
million dollars per year.61 Beth Jacobson, a Baltimore loan officer for Wells 
Fargo “churned out roughly $50 million in loans annually for Wells Fargo, 
making her the top-producing subprime officer in the country. She earned 
as much as $700,000 one year, more than seven times the company’s stated 
average for subprime-loan officers in her area.”62   

																																								 																					
59 Arthur E. Wilmarth, Jr., The Dark Side of Universal Banking:  Financial Conglomerates 
and the Origins of Subprime Financial Crisis, 41 CONN. LAW. REV. 963, 1024 (2009).  
54 Id. 
60 Peter S. Goodman & Gretchen Morgenson, Saying Yes to Anyone: WaMu Built Empire 
on Shaky Loans, N.Y. TIMES (Dec. 28, 2008), https://nyti.ms/2kAYlAf (“WaMu gave 
mortgage brokers handsome commissions for selling the riskiest loans, which carried 
higher fees, bolstering profits and ultimately the compensation of the bank's executives”); 
Gretchen Morgenson, Inside the Countrywide Lending Spree, N.Y. TIMES (Aug. 26, 2007), 
https://nyti.ms/2k9mJIB (“The company's incentive system . . . encouraged brokers and 
sales representatives to move borrowers into the subprime category, even if their financial 
position meant that they belonged higher up the loan spectrum”); Wilmarth, supra note 59, 
at 1025-26 (2009) (discussing that lenders had incentives to promote high-risk loans, such 
as earning higher fees).  
61 Ylan Q. Mui, Ex-loan Officer Claims Wells Fargo Targeted Black Communities for 
Shoddy Loans, WASHINGTON POST (Jun 12, 2012), 
https://www.washingtonpost.com/business/economy/former-wells-fargo-loan-officer-
testifies-in-baltimore-mortgage-lawsuit/2012/06/12/gJQA6EGtXV_story.html.  
62 Id. 
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The incentive to maximize profits led to widespread misconduct in 
mortgage origination practices by brokers throughout the industry. Prior to 
the reform measures, “consumers [paid] penalties that [made] it more 
expensive—and sometimes impossible. . . to switch out of their loans if they 
[felt] they have been given a bad deal,” giving lenders an incentive to sell 
iniquitous adjustable rate mortgages (ARMs). This is perhaps why “more 
than fifty-seven percent of the subprime loans granted in 2006 are in 
foreclosure or pre-foreclosure.” 63  Brokers disproportionally targeted 
African-Americans with adjustable rate mortgages.64  

In her sworn affidavit, Beth Jacobson, a Baltimore-based former 
employee of Wells Fargo, described a work environment in which officers 
often used dishonesty and fraud to shift customers into subprime products. 
Ms. Jacobson reported that colleagues “falsified loan applications in order 
to [steer prime borrowers to] subprime loans,” sometimes cutting and 
pasting credit reports for one customer onto another's application, or falsely 
claiming that the applicant did not wish to provide documentation to 
override computer restrictions on subprime loan allocations.65 

Another Wells Fargo employee, Mr. Tony Paschal, reported in his 
affidavit that when computer software flagged subprime loans going to 
what should have been prime customers, underwriters would enter one of a 
number of “stock responses,” including “customer has no assets,” to 
override the system and approve the loan. Loans to minority borrowers 
were the centerpiece of the subprime loan fee maximizing strategy. Mr. 
Paschal remarked that the bank put “bounties” on minority customers, 
offering cash incentives to employees who aggressively marketed subprime 
loans in minority communities. Wells Fargo encouraged its loan officer to 
push subprime loans in black churches and to conduct seminars in minority 
																																								 																					
63 Chris Levister, Landmark Financial Overhaul Will Protect African Americans, BLACK 
VOICE NEWS (Jul. 24, 2010), http://newamericamedia.org/2010/07/landmark-financial-
overhaul-will-protect-african-americans.php. 
64 CTR. FOR RESPONSIBLE LENDING, UNFAIR AND UNSAFE: HOW COUNTRYWIDE’S 
IRRESPONSIBLE PRACTICES HAVE HARMED BORROWERS AND SHAREHOLDERS 2 (2008) 
(stating that borrowers and regulators have accused Countrywide of engaging in: “steering 
borrowers with good credit into higher-cost “subprime” loans; gouging minority borrowers 
with discriminatory rates and fees; working in cahoots with mortgage brokers who use bait-
and-switch tactics to land borrowers into loans they can’t afford; targeting elderly and non-
English-speaking borrowers for abusive loans; and packing loans with inflated and 
unauthorized fees.”).  
65 Plaintiff’s Motion to Reconsider, Baltimore v. Wells Fargo (D. Md. June 29, 2009) (No. 
1:08-cv-00062-BEL), at *22 (copies of docket court filings are on file with Journal of Law 
& Public Affairs).  
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neighborhoods.66 For instance, the Wells Fargo office in Silver Spring, 
Maryland, created an Affinity Group consisting entirely of African 
American employees whose job was to target African Americans and 
African American churches. Employees began to refer to minority 
customers as “mud people,” and the subprime loans made to them as 
“ghetto loans.”67  

Studies disclose that a black homebuyer, “even in upper-income 
African-American neighborhoods . . . is one-and-a-half times as likely to 
have a subprime loan as persons in low-income white neighborhoods.”68 
“[T]he Federal Reserve found that African Americans—especially black 
women—were two to three times more likely to be steered into costly 
subprime mortgages, even when they had good credit[.]”69 Additionally, 
“when these consumers tried to get out of high-rate loans, they often 
couldn't because the loans had balloon payments or were packed with 
expensive prepayment penalties.”70  

In the years leading up to the financial meltdown, more than half of 
the loans granted to African Americans were subprime. In fact, African 
Americans “were three times more likely to receive higher-priced loans than 
whites.”71  

																																								 																					
66 Id. at 17.  
67 PAUL MUOLO & MATHEW PADILLA, CHAIN OF BLAME: HOW WALL STREET CAUSED THE 
MORTGAGE AND CREDIT CRISIS 64-69, 82-87, 120-25, 263-65 (2008). 
68 MICHAEL L. RUSTAD, EVERYDAY LAW FOR CONSUMERS (2015). 
69 Lynette Khalfani-Cox, Study Shows Dramatic Decrease in Mortgage Loans to 
Minorities, THE GRIOT (Feb. 16, 2011), http://thegrio.com/2011/02/16/study-shows-
dramatic-decrease-in-mortgage-loans-to-minorities/; see also ALLEN J. FISHBEIN & 
PATRICK WOODALL, CONSUMER FED’N OF AM., WOMEN ARE PRIME TARGETS FOR 
SUBPRIME LENDING: WOMEN ARE DISPROPORTIONATELY REPRESENTED IN HIGH-COST 
MORTGAGE MARKET 4 (2006) (“Women are more likely to receive subprime mortgages 
than men of the same race and women of color are much more likely to receive subprime 
mortgages than white men.”).  
70 Lynette Khalfani-Cox, The President’s Financial Reform & African Americans; TONY 
BARD WRITE: DESTINATIONS (Jul. 22, 2010) 
http://tonybardwrite.blogspot.com/2010/07/financial-reform-and-african-americans.html; 
see generally Roberto G. Quercia et al., The Impact of Predatory Loan Terms on Subprime 
Foreclosures: The Special Case of Prepayment Penalties & Balloon Payments, 21 
CORNELL J. OF LAW AND PUB. POL’Y 247, 255 (2007) (“[R]efinance loans with prepayment 
penalties are 20% more likely to experience a foreclosure, and loans with balloon payments 
are about 50% more likely to do so.”). 
71 Alexander J. Chenault, New Financial Regulation Reform: A Good Measure for African 
Americans, 33 N.C. CENT. L. REV. 123, 134-35 (2011); see generally DEPARTMENT OF 
JUSTICE, JUSTICE DEPARTMENT REACHES SETTLEMENT WITH WELLS FARGO RESULTING IN 
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6. Securitization: Boomerang Contracts and the Paradox of Financial 
Engineering (the Originate-To-Distribute Model72) 

Traditional mortgages were issued by bankers in green eyeshades.  
Mortgages stayed on bank balance sheets.  As such, community bankers 
carefully scrutinized the credit worthiness of each individual borrower in 
order to ensure that their investment was ultimately profitable.  Portfolio 
lenders approved home mortgages based on ability to repay and full 
documentation, and then, only if the borrower had accumulated a twenty 
percent cash down payment. 

Securitization allowed banks to convert illiquid mortgages into 
asset-backed securities (ABS) that could be sold to investors through capital 
markets. This allowed banks to reduce their reliance on deposits for funding 
to make loans. Notably, banks were able to move loans off their balance 
sheets and thereby reduce their regulatory capital requirements through 
securitization of their mortgage holdings. Notes Arthur Wilmarth, Jr., 
“Securitization offered at least three additional benefits to lenders. First, 
banks with less than a ‘AAA’ credit rating could use securitizations to 
create ABS that qualified for ‘AAA’-ratings. Second, banks earned 
substantial fees for originating and securitizing loans and could earn 
additional fees by servicing the loans held in securitized pools. Third, 
securitization permitted banks to transfer to investors much of the credit risk 
associated with the securitized loans.”73 Thus, a bank that originated a loan 
that it securitized and sold to investors on the secondary market would be 
insulated from financial harm in the event of default by the borrower. In a 
2011 report, the Financial Crisis Inquiry Commission noted that the 
opportunity for increased profits created by securitization incentivized 
banks to originate and distribute as many loans as possible. The 

																																								 																																								 																																								 																																	 	
MORE THAN $175 MILLION IN RELIEF FOR HOMEOWNERS TO RESOLVE FAIR LENDING 
CLAIMS (2012), https://www.justice.gov/opa/pr/justice-department-reaches-settlement-
wells-fargo-resulting-more-175-million-relief (“The Department of Justice . . . filed the 
second largest fair lending settlement in the department’s history to resolve allegations that 
Wells Fargo . . . engaged in a pattern of discrimination against qualified African-American 
and Hispanic borrowers in its mortgage lending . . . .”).  
72 See DAVID MARSTON ET AL., INT’L MONETARY FUND, UNDERSTANDING FINANCIAL 
INTERCONNECTEDNESS 5 (Oct. 4, 2010), 
http://www.imf.org/external/np/pp/eng/2010/100410.pdf [hereinafter UNDERSTANDING 
FINANCIAL INTERCONNECTEDNESS] (illustrating global interconnections and risk 
concentrations in the run up to the 2008 financial crisis).   
73 Wilmarth, supra note 59, at 985. 
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corresponding insulation from risk simultaneously removed the incentive to 
ensure the long-term profitability of mortgage products, creating what some 
have referred to as the conditions of a perfect storm.74 

Financial Institutions adopted the originate to distribute (OTD) 
business model “in order to (i) maximize fee income, (ii) reduce their 
capital charges, and (iii) transfer to investors (at least ostensibly) the risks 
associated with securitized loans and structured-finance products.” At the 
largest of these financial institutions, fees were collected at every stage of 
the OTD process, and represented 76% of total earnings by 2007.75 

The originate-to-distribute model cut the traditional link of 
reciprocal accountability between borrower and lender.  The effect was the 
opposite.  Instead of distance and separation, the new products created 
greater enmeshment; an unintended dependence among investors and 
between lenders and borrowers. “[A]s large financial conglomerates 
pursued similar OTD and fee-maximizing strategies, their collective 
exposures to financial risks-including credit risk, liquidity risk, market risk 
and systemic risk increased dramatically.”76 

The emerging system of shadow banking through unregulated off 
balance sheet financial institutions created bonds of international balance 
sheet linkage that were invisible before the financial crisis revealed these 
crucial linkages based on complex financial engineering.77 

7. Boomerang Contracts and the Paradox of Financial Engineering 

Several studies have confirmed that there is a strong linkage 
between increased levels of securitization and increasingly risky lending 
behavior among financial institutions. For example, one study found that if 
lenders in a particular community used securitization to sell a higher 
percentage of their loans after origination, that community would receive 
higher risk subprime mortgages and record higher default and foreclosure 
rates. The “securitized share of nonprime loans increased significantly 
between 2001 and 2006, during the same period when lending standards 
were declining.”78  
																																								 																					
74 FINANCIAL CRISIS INQUIRY REPORT, supra note 9, at 3. 
75 Wilmarth, supra note 59, at 995. Perhaps most importantly, the OTD approach also 
offered financial conglomerates the apparent benefit of shifting to investors the risks 
associated with securitized loans and other structured finance products.  
76 Id. at 996.  
77 See generally UNDERSTANDING FINANCIAL INTERCONNECTEDNESS, supra note 72. 
78 Id. at 1024. 
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Antje Berndt and Anurag Gupta examine and compare the long run 
performance of borrowers where there is an active secondary market for the 
loans and those where there is no such market.79 They explain that moral 
hazard and adverse selection play a significant role in determining the 
riskiness of bank lending. The banks’ superior information about the credit 
quality of their loans gave rise to “adverse selection,” whereby banks sell 
off loans about which they have negative private information. Berndt and 
Gupta assert that banks originate “lemons” in order to “expand their 
origination-fee-based income, since they are able to sell these loans, 
relatively easily in the secondary market to outside investors . . . .”80 

Additionally, banks that sell loans would have a reduced incentive to 
engage in costly screening and monitoring of the borrowers about whom 
they have negative private information, since the lending relationship is 
ultimately severed.81  Also, when the “borrowers lose the discipline of 
lender monitoring, they may be more prone to making suboptimal 
investment and operating decisions, which leads to their negative long-run 
performance and value destruction.” 

As the securitized share of nonprime lending increased, lending 
standards deteriorated. Financial institutions offered more subprime 
mortgages, which required low initial payments and much higher payments 
after their introductory teaser interest and payment rates expired. When 
interest rates of these adjustable rate mortgages were reset, borrowers 
experienced payment shock.   

In general, borrowers who entered these subprime loan contracts 
would be in danger of default if they could not refinance their mortgages 
before teaser rates expired--an option available only as long as housing 

																																								 																					
79 Antje Berndt & Anurag Gupta, Moral Hazard and Adverse Selection in the Originate-to-
Distribute Model of Bank Credit, 56 J. MONETARY ECON. 725, 728 (2009). 
80 Id. 
81 Id. at 727. Especially true because of rapid exhaustion of prime borrower pools that have 
resources to afford down payments once securitization becomes possible “with enormous 
fees accruing to those throughout the mortgage supply chain, from the mortgage broker 
selling the loans, to small banks that funded the brokers, to the giant investment banks 
behind them. By approximately 2003, the supply of mortgages originated at traditional 
lending standards had been exhausted. However, continued strong demand for MBS and 
CDO began to drive down lending standards, as long as mortgages could still be sold along 
the supply chain. Eventually, this speculative bubble proved unsustainable.” DONALD 
RAPP, BUBBLES, BOOMS, AND BUSTS: THE RISE AND FALL OF FINANCIAL ASSETS 290 (2d 
ed. 2014); see also FINANCIAL CRISIS INQUIRY REPORT, supra note 9, at 11.  
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prices continued to increase.82 When housing prices stagnated in 2006 and 
began to decrease in 2007, these borrowers could no longer refinance. The 
Ponzi scheme of housing finance became unsustainable when borrowers 
could no longer take out new loans to pay off old ones, resulting in an 
explosion of defaults and foreclosures, and ultimately, the financial crisis.83 

8. Data Brokers and the New Efficiency of Discriminatory Lending 

Privacy advocates have encouraged improved government 
regulation of the data broker84 industry in recent years, particularly with 
regard to the role of data brokers in facilitating the data driven marketing 
strategies in various business sectors. Due to mounting concern, both the 
US Government Accountability Office (GAO) and the Senate Commerce 
Committee have recently released reports detailing the results of their 
investigations into data broker industry practices.85 

The Senate Commerce Committee report, released on December 18, 
2013, focused on determining what consumer data the data broker industry 
collects; how specific this data is; how the data broker industry obtains 
consumer data; who buys this data; and how is it used. The Committee 
concluded that government regulations have lagged behind the 
technological advancements that have served to exponentially increase the 
availability of various types of consumer information.  Notably, the 
Committee found that data brokers routinely compile and sell consumer 
profiles in which consumers are categorized and scored according to their 
degree of “financial vulnerability.” The Committee found that: 

 

																																								 																					
82 While the housing boom lasted, many nonprime borrowers refinanced their loans 
(several times, in some cases) by taking out new ARMs with similar teaser rate and interest 
escalation features. Wilmarth, supra note 59, at 1021-24. 
83 Id. at 970. 
84 The Commerce Committee report adopted a broad definition of "data broker" developed 
by the Federal Trade Commission (FTC): "[c]ompanies that collect information, including 
personal information about consumers, from a wide variety of sources for the purpose of 
reselling such information to their customers for various purposes, including verifying an 
individual's identity, differentiating records, marketing products, and preventing financial 
fraud[.]” FED. TRADE COMM’N, DATA BROKERS: A CALL FOR TRANSPARENCY AND 
ACCOUNTABILITY i (2014). 
85 See generally U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-13-663, INFORMATION 
RESELLERS: CONSUMER PRIVACY FRAMEWORK NEEDS TO REFLECT CHANGES IN 
TECHNOLOGY AND THE MARKETPLACE (2013). 
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A number of these products focus on consumers’ financial 
vulnerability, carrying titles such as “Rural and Barely 
Making It,” “Ethnic Second-City Strugglers,” “Retiring on 
Empty: Singles,” “Tough Start: Young Single Parents,” and 
“Credit Crunched: City Families.”86 One company reviewed, 
sells a marketing tool that helps to “identify and more 
effectively market to under-banked consumers” that the 
company describes as individuals including “widows” and 
“consumers with transitory lifestyles, such as military 
personnel” who annually spend millions on payday loans and 
other “non-traditional” financial products. The names, 
descriptions and characterizations in such products likely 
appeal to companies that sell high-cost loans and other 
financially risky products to populations more likely to need 
quick cash, and the sale and use of these consumer profiles 
merits close review . . . .87 
 
It is now beyond dispute that predatory businesses, including some 

originators of subprime mortgages, used consumer profiles to target 
vulnerable populations, who are, as previously discussed, disproportionately 
consumers of color. For instance, according to the Senate Committee 
Report, “In October of 2012, the FTC alleged that the credit reporting 
division of Equifax improperly sold more than 17,000 ‘prescreened’ lists of 
consumers who were late on their mortgage payments to Direct Lending 
Source, Inc. and its affiliate companies.88 Direct Lending subsequently 
resold some of these lists to third parties, who “used the lists to pitch loan 
modification and debt relief services to people in financial distress, 
including to companies that had been the subject of prior law enforcement 
investigations.”89 

																																								 																					
86 What Information Do Data Brokers Have on Consumers, and How Do They Use It? 
Hearing Before the S. Comm. on Commerce, Science, and Transportation, 113th Cong. 2 
(2013). 
87 OFF. OF OVERSIGHT AND INVESTIGATIONS MAJORITY STAFF, A REVIEW OF THE DATA 
BROKER INDUSTRY: COLLECTION, USE, AND SALE OF CONSUMER DATA FOR MARKETING 
PURPOSES i-ii (2013) (Staff Report for Chairman Rockefeller). 
88 Id. at 7. 
89 Press Release, Fed. Trade Comm’n, FTC Settlements Require Equifax to Forfeit Money 
Made by Allegedly Improperly Selling Information About Millions of Consumers Who 
Were Late on Their Mortgages: In Separate Actions, Equifax and Its Customers Will Pay a 
Total of $1.6 Million (Oct. 10, 2012) (on file with the Federal Trade Commission). 
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Many scholars have attributed the systemic failure of the US 
housing market to the inability of financially vulnerable consumers to 
refinance or make good on ballooning debt obligations. We know now that 
these financially vulnerable individuals, disproportionately racial minorities 
that have suffered historical exclusion from the prime credit market, were 
intentionally targeted by predatory businesses, often through information 
garnered from data brokers.  

This evidence begs the question: absent a history of racial 
discrimination in housing that created an easily identifiable population of 
financially vulnerable minorities, would the subprime industry have 
flourished as it did?  Also, if subprime loans had been pushed onto more 
vulnerable whites, or onto financially capable whites, would their political 
capital have effected a more robust effort to stomp out predatory lending 
activities before the flame began to burn out of control? 

9. Statistical Evidence of Racial Bias in Home Finance Markets  

Douglas Massey is one of the preeminent demographers of national 
patterns of residential segregation. In a study of the relationship between 
racial segregation and the foreclosure crisis,90 Massey and his doctoral 
student, Jacob Rugh, concluded that the rise in subprime lending and the 
ensuing wave of foreclosures was partly a result of market forces that have 
been well-identified in the literature, but it was also a highly racialized 
process. They argue that residential segregation created a unique niche of 
minority clients who were differentially marketed risky subprime loans that 
were in great demand for use in mortgage-backed securities that could be 
sold on secondary markets. Rugh and Massey tested this argument by 
regressing foreclosure actions in the top 100 US metropolitan areas on 
measures of black, Hispanic, and Asian segregation while controlling for a 
variety of housing market conditions, including average creditworthiness, 
the extent of coverage under the Community Reinvestment Act, the degree 
of zoning regulation, and the overall rate of subprime lending. They found 
that black residential dissimilarity and spatial isolation are powerful 
predictors of foreclosures across US metropolitan areas.91  

																																								 																					
90 Rugh & Massey, supra note 45, at 630. 
91 See id. at 629 (“To isolate subprime lending as the causal mechanism through which 
segregation influences foreclosures, we estimate a two-stage least squares model that 
confirms the causal effect of black segregation on the number and rate of foreclosures 
across metropolitan areas. We thus conclude that segregation was an important contributing 
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B. Wealth Trends: The Federal Reserve, Financial Crisis, and 
Wealth Inequality 

1. Wealth Inequality 

Emmanuel Saez and Thomas Piketty have created the definitive 
database for analysing income inequality and wealth for 20 countries over a 
period of 100 years. 

Piketty introduced his influential research and inequality arguments, 
Capital in the Twenty-First Century, with a blunt recognition: “Although 
the American Revolution established the republican principle, it allowed 
slavery to continue for nearly a century and legal racial discrimination for 
nearly two centuries. The race question still has a disproportionate influence 
on the social question in the United States today.”92 For Piketty, “The 
history of the distribution of wealth has always been deeply political, and it 
cannot be reduced to purely economic mechanisms . . . the resurgence of 
inequality after 1980 is due largely to the political shifts of the past several 
decades, especially in regard to taxation and finance.”93 

 

 
 
 
 
 
 

 
 

 
 

 
 
 
 
 
 
 

 
																																								 																																								 																																								 																																	 	
cause of the foreclosure crisis, along with overbuilding, risky lending practices, lax 
regulation, and the bursting of the housing price bubble.”). 
92 THOMAS PIKETTY, CAPITAL IN THE TWENTY-FIRST CENTURY 30 (2014). 
93  Id. at 20. 
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When we think of inequality, we often think of income inequality, 

which has increased markedly in the past decades, with the Gini94 
coefficient rising from 38.6 in 1967 to 46.8 in 2009.95 However, that 
increase actually understates the extent of the inequality in the US 
economy. In fact, wealth is far less equally distributed than income. That 
has always been true, but the disparities have been seriously exacerbated by 
the recent recession. This gap is particularly visible when examined along 
racial identity categories.  

Whites and Asians started with high net worth, while Blacks and 
Hispanics started with low net worth. Accordingly, among the latter two 
																																								 																					
94 The Gini index measures the extent to which the distribution of income or consumption 
expenditure among individuals or households within an economy deviates from a perfectly 
equal distribution. WORLD BANK, DEVELOPMENT RESEARCH GROUP, GINI INDEX (WORLD 
BANK ESTIMATE), available at http://data.worldbank.org/indicator/SI.POV.GINI. 
95 See LANE KENWORTHY & TIMOTHY SMEEDING, GINI GROWING INEQUALITIES’ IMPACTS: 
GROWING INEQUALITIES AND THEIR IMPACTS IN THE UNITED STATES 8 (2013) (using an 
analysis “series [to] show steadily increasing inequality, with some cyclical fluctuation 
[and] changes in household size have had a small effect on income inequality in the United 
States as the lines do grow closer together (though changes in family structure might have 
had a larger impact . . . ).”). 
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groups, the decline, though small in absolute terms, was nonetheless more 
financially damaging than the corresponding decline in the former two, 
leaving Blacks and Hispanics with 2009 median net worth of $5,677 and 
$6,325 respectively. By comparison, white households had a median net 
wealth of $113,149.96 

Most of the decline is attributable to losses sustained on real estate. 
This is especially true for Hispanic and Asian populations, which tended to 
be concentrated in areas particularly hard-hit by the decline in the real estate 
market. 83% of the decline in White median net worth was attributable to 
real estate, compared with 96% for Hispanics, 90% for Blacks, and 92.5% 
for Asians. Indeed, looking strictly at median home equity, Hispanics lost 
51%, Asians 32%, Blacks 23%, and Whites 18%.97 

Furthermore, Black and Hispanic populations hold a far higher 
percentage of net wealth in the form of real estate. Over 80% of Whites and 
Asians hold financial assets, compared with only 60% of Blacks and 
Hispanics. A substantial disparity exists across all types of financial 
holdings as well.  Looking at stocks and mutual funds, we see that between 
2005 and 2009 Hispanics lost 32% of portfolio value, Blacks an alarmingly 
high 71%, and Whites 9%. Asians actually gained 19%. In considering 
these figures, it should be remembered that in 2005, only 8% of Hispanics 
and 9% of Blacks had stock or mutual fund holdings, compared with 31% 
of Whites and 29% of Asians. In 2009, the numbers had fallen to 5%, 7%, 
27%, and 24% respectively.98 

To get a sense of both the starting scale of the disparities and the 
levels to which they have risen, consider the ratios of median net wealth. In 
1995, White households were worth approximately 7 times as much as 
Black households. By 2004, that ratio had risen to 11. By 2009, it was 19, 
the highest ever recorded. Hispanic households held constant at a ratio of 7 
from 1996 through 2004. By 2009, however, the ratio had increased to 15. 
Asian households were worth 125% of White households in 2005, but fell 
to 69% in 2009.99  

Not only was the recession not felt equally among demographic 
groups—it was not felt equally within those groups. Declines in net worth 
occurred among both the richest and the poorest, but within all groups, the 
percentage of households with zero or negative net worth increased 
																																								 																					
96 KOCHHAR, FRY & TAYLOR, supra note 19, at 1. 
97 Id. at 18. 
98 Id. at 22. 
99 Id.  
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markedly, rising 36% among Whites, 35% among Hispanics, 21% among 
Blacks, and 58% among Asians. 

By comparison, for wealthier households, although the overall 90th 
percentile of net worth fell by 7% between 2005 and 2009, their share of 
national wealth rose from 49% to 56%. Within the demographic groups, 
Whites saw the smallest increase, with ownership share rising from 46% to 
51%, while Asians rose from 44% to 61%, Blacks from 59% to 67%, and 
Hispanics from 56% to 72%. 

2. Income Inequality Trends  

In addition to the wealth inequality picture discussed above, a 2016 
study demonstrates that income data too reinforces the portrait of increased 
wealth inequality with a portrait of the highest wage earners pulling away 
from the rest.100  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

																																								 																					
100 See generally Elise Gould, Wage Inequality Continued its 35-year rise in 2015 (Econ. 
Policy Inst., Briefing Paper #421, 2016), available at http://www.epi.org/files/2016/wage-
inequality-2015.pdf.  

Source: Elise Gould, Wage Inequality Continued its 35-year Rise in 
2015 8 fig.B (Econ. Pol’y Inst., Working Paper No. 421, 2016), 
available at http://www.epi.org/files/2016/wage-inequality-2015.pdf. 
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 The dramatic segmentation we see between the highest wealth 
holders and the rest is also reflected in data showing that the income of the 
highest wage earners is growing faster than the lowest wage earners.  This 
trend reflects the higher wages earned by men.101 Gould shows “that the top 
1 percent grew 149.4 percent, while the bottom 90 percent grew only 16.7 
percent since 1979.”102 

Thomas Piketty sees danger in the forces of divergence when “top 
earners can quickly separate themselves from the rest by a wide margin. 
More important, there is a set of forces of divergence associated with the 
process of accumulation and concentration of wealth when growth is weak 
and the return on capital is high. Piketty concludes that the divergence 
arising from accumulation and concentration of wealth is potentially more 
destabilizing, and represents the principal threat to equal distribution of 
wealth over the long run.103   

This portrait of accumulating wealth inequality and wage inequality 
provide a dismal landscape of insurmountable, perpetual advantage to some 
and perpetual disadvantage to others.  When income becomes wealth, and 
wealth can be translated into political power to shape the very rules of 
engagement in markets without boundaries or limits, a disturbing portrait of 
democratic instability emerges.   

The Federal Reserve decision to exercise its statutory emergency 
powers under Section 13(3) of the Federal Reserve Act to provide never-
before-seen infusions of liquidity to the unregulated financial sector that 
caused the crisis without any public- regarding conditions placed on this 
cash transfer constituted a massive redistribution of wealth to the financial 
sector away from taxpayers and homeowners.   

3. Political Capital: The Wealth Advantage in Writing the Financial 
Rules 

Existing frameworks fail to acknowledge that various forms of past 
state-mandated discrimination against racial minorities have shaped the 
current distribution of wealth and property, which in turn keep many people 
of color from participating fully in a privately financed political system. By 

																																								 																					
101 Id. at 3.  
102 Id. at 7 (citing Lawrence Mishel & Will Kimball, Wages for Top Earners Soared in 
2014: Fly Top 0.1 Percent, Fly, WORKING ECON. (Nov. 3, 2015, 12:36 PM), 
http://www.epi.org/blog/wages-for-top-earners-soared-in-2014-fly-top-0-1-percent-fly/). 
103 PIKETTY, supra note 92, at 23. 
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using the First Amendment to undermine legislative restrictions on political 
contributions in cases like Citizens United,104 the courts effectively enshrine 
the existing distribution of wealth as a baseline for political advantage. 

While income represents earnings in a particular year, wealth 
represents in part the accumulation of income over long periods of time. 
Wealthy people, including people who earn no income but have inherited a 
great deal of wealth, control significant resources that they may use to 
participate in the current campaign finance process. Further, wealth affords 
opportunities that significantly shape one’s future income and the income of 
one’s offspring. Wealth is a “resource available for improving life chances, 
providing further opportunities, securing prestige, passing status along to 
one’s family, and influencing the political process.” As indicated above, 
racial disparities in wealth and net worth are much broader than racial 
disparities in income. In 1995, the median net worth for white households 
($61,000) was over eight times greater than for African American 
households ($7400) and over twelve times greater than for Latino 
households ($5000). In the campaign finance context, net worth is germane 
because a family with a high net worth presumably has fewer obligations 
and more disposable resources to spend on politics. In other words, it has 
political capital. 

The existing campaign finance system is a structural device that 
works to perpetuate racial disparities. Privately financed politics, framed by 
a history of racially discriminatory laws that have contributed to a present-
day disparity in control over resources, reproduce and exacerbate racial 
disparities in the distribution of resources and political influence. These 
increasing disparities, combined with numerical minority status, make 
people of color especially vulnerable in the current political system. Raskin 
and Bonifaz criticize the existing campaign finance system not only for the 
inequitable access it provides to potential candidates and voters but also for 
the structural bias in government decision making that results. 

Then there is the matter of the wealth accruing to the financial 
sector, which creates a synergistic political advantage in obtaining favorable 
legal rules that aggravate the national inequality problem.  We see the 
growing dominance of the Finance, Insurance and Real Estate (FIRE) sector 
in its political contributions. FIRE has been the most prolific contributor to 

																																								 																					
104 Citizens United v. Federal Election Commission, 558 U.S. 310 (2010). 
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campaigns over the past 20 years. Since 1989, national senatorial candidates 
have received a total of $431 million from the FIRE sector.105  

In the 10 years leading up to the current economic crisis, the 
financial sector spent $5 billion on political influence, according to a report 
by the Essential Information and Consumer Education Foundation.  From 
1998 to 2008, investment firms, commercial banks, hedge funds, real estate 
companies, and insurance companies spent $1.725 billion on political 
contributions and $3.4 billion on lobbyists.106 

Much of the implementation of financial reform occurs at the 
agency level under a Chevron107 deference standard that allows agencies 
wide latitude to interpret statutes. Two significant Supreme Court campaign 
finance decisions, Citizens United108 and McCutcheon,109 make the agency 
implementation process especially vulnerable to the inevitable loophole 
industry dispensing political contributions to change the rules or eliminate 
regulation altogether. 

(a) Financial Regulatory Arbitrage: Evidence of the Wealth Advantage 
of the Financial Sector 

The recent financial crisis hollowed out the core of American 
middle-class financial stability. In the wake of the financial crisis, 
household net worth in the United States fell by 24%, for a loss of $16 
trillion. Moreover, retirement accounts, the largest class of financial assets, 
saw a steep drop in value, as did house prices.  These two classes of assets 
alone represent approximately 43% of all household wealth. The losses 
during the principal crisis years, from 2007 to 2009, were devastating, 
“erasing almost two decades of accumulated prosperity,” in the words of the 
Federal Reserve itself. 110  Beyond these direct household balance-sheet 

																																								 																					
105  Paul Blumenthal, Senate Democrats, Republicans Raced to Raise Money from Finance, 
Insurance, Real Estate Sector in 2009, SUNLIGHT FOUND. (Apr. 13, 2010, 4:09 PM) 
http://sunlightfoundation.com/blog/2010/04/13/senate-democrats-republicans-raced-to-
raise-money-from-finance-insurance-real-estate-sector-in-2009/.  
106  Paul Blumenthal, Financial Sector Spent $5 Billion on Political Influence, SUNLIGHT 
FOUND. (Mar. 4, 2009, 3:05PM) http://sunlightfoundation.com/blog/2009/03/04/financial-
secotr-spent-5-billion-on-political-influence/. 
107  Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 844  
(1984). 
108  Citizens United, 558 U.S. at 315 (2010). 
109  McCutcheon v. Federal Election Commission, 134 S.Ct. 1434, 1437 (2014). 
110 Binyamin Appelbaum, Family Net Worth Drops to Level of Early ‘90s, Fed Says, N.Y. 
TIMES, June 11, 2012, https://nyti.ms/2kASpXW. 
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losses, one out of every four homeowners were underwater by 2009 with 
mortgages worth less than the value of their homes. If we add in the 3.7 to 5 
million foreclosures that forced Americans to move from the economic and 
emotional stability of family homes, we see a portrait of dramatic financial 
instability in the wake of the financial collapse. What’s more, the Federal 
Reserve’s commitment to low interest rates, so beloved on Wall Street,111 
has prevented many families from rebuilding their wealth through interest 
on savings. These “zero-bound” interest rates are an impediment to middle-
class recovery from the losses of the crisis.  

By contrast, the financial sector—the cause of the crisis—has 
prospered from adversity, growing to 9% of GDP by 2010 even as it has 
become less efficient.112 This percentage is one of the highest shares of 
GDP in the past half century and represents 29% of all profits in 
America.113 The financial sector earns profits by pooling funds to bring net 
savers together with net borrowers in financial contracts, a process known 
as intermediation.  

Economist Thomas Philippon, of New York University, found that 
the profits from intermediation grew from less than 2% of GDP in 1870 to 
nearly 6% before the economic crash of 1929.114 After World War II, 
financiers gradually increased their share of the economy to 5% by 1980, 
close to what it had been before the crash. The focused deregulatory agenda 
of the Reagan administration and Alan Greenspan’s deregulatory passions 
at the helm of the Fed from 1987 to 2006 swelled the balance sheets of 
financial firms to the high point of 9% of GDP by 2010.115  Philippon 
writes: 

[Today’s] trading activities are at least three times 
larger than at any time in history, and though trading 

																																								 																					
111  See, e.g., William D. Cohan, Low Interest Rates Help Private- Equity Moguls and Hurt 
Average Americans, NATION (Sept. 18, 2015), https://www.thenation.com/article/low-
interest-rates-help-private-equity-moguls-and-hurt-average-americans/ (explaining Wall 
Street investors’ affinity for near-zero rates). 
112 Thomas Philippon, Finance vs. Wal-Mart: Why are Financial Services so Expensive?, 
in RETHINKING THE FINANCIAL CRISIS 235, 235 (Alan S. Binder, Andrew W. Loh & Robert 
M. Solow eds., 2012). 
113 Kathleen Madigan, Like the Phoenix, U.S. Finance Profits Soar, WALL ST. J., Mar. 25, 
2011, http://blogs.wsj.com/economics/2011/03/25/like-the-phoenix-u-s-finance-profits-
soar. 
114 Philippon, supra note 112, at 236. 
115  See id. (“The cost of intermediation . . . shrinks to less than 4% in 1950, grows slowly 
to 5% in 1980, and then increases rapidly to almost 9% in 2010.”). 
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costs have decreased, the costs of active fund 
management are large . . . . [I]nvestors spend 0.67% 
of asset value trying (in vain, by definition) to beat 
the market. 
 
In the absence of evidence that increased trading led 
to either better prices or better risk sharing, I must 
conclude that the finance industry’s share of GDP is 
about two percentage points higher than it needs to 
be and that this represents an annual misallocation 
of resources of about $280 billion for the United 
States alone.116  
 

The return to investors did not match the growth in the financial 
sector’s share of GDP. So what did investors get for their money? Philippon 
says it’s impossible to beat the market in part because of high-frequency 
trading that locks out the ordinary investor through sophisticated high-speed 
computer transmission of orders with preferential cable and algorithmic 
access to the trading desks. 

Eric Gerding provides a persuasive account of the relationship 
between boom and bust cycles in financial markets and regulatory arbitrage 
frenzies.117 Gerding argues that as bubbles form, there is increasing pressure 
on regulators to deregulate financial markets, reduce enforcement 
initiatives, repeal or water down regulations, and refuse to apply legal rules 
to financial innovations. 118  Financial market actors seek “regulatory 
stimulus” to extend the profitable run-up of the boom cycle through the 
relaxation of government oversight. This cycle, Gerding argues, creates 
“regulatory instability.”119 In his account, the effectiveness of government 

																																								 																					
116 Id. at 245 (internal citations omitted) (emphasis added).  The return to investors did not 
match the growth in the financial sector’s share of GDP. So what did investors get for their 
money? According to Philippon’s findings, it is impossible to beat the market in part 
because of high-frequency trading that locks out the ordinary investor through 
sophisticated high-speed computer transmission of orders with preferential cable and 
algorithmic access to the trading desks. See generally Benjamin Landy, Graph: How the 
Financial Sector Consumed America’s Economic Growth, CENTURY FOUNDATION (Feb. 
25, 2013), https://tcf.org/content/commentary/graph-how-the-financial-sector-consumed-
americas-economic-growth/. 
117  ERIK F. GERDING, LAW, BUBBLES AND FINANCIAL REGULATION 236-75 (2014). 
118  Id. at 276-301. 
119  Id. 
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oversight of financial markets decreases notably during a bubble as 
regulators are besieged by lobbyists and industry advocates. The 
sophisticated gaming of the rules begins in earnest when the wealth created 
by the bubble makes it profitable to engage in creative risk-taking that skirts 
the law. 

Financial regulatory arbitrage became a “blood sport” during the 
crisis, according to Arthur Levitt, Former Securities and Exchange 
Commission Chairman.120 Levitt describes the harassment campaigns to 
which agencies with rigorous enforcement priorities were subjected: 

 
“[O]nce word of a proposed regulation got out, industry 
lobbyists would rush to complain to members of the 
congressional committee with jurisdiction over the financial 
activity at issue.”121  
 
According to Levitt, these members would then “harass” the SEC 

with frequent letters demanding answers to complex questions and 
appearances of officials before Congress.122 These requests consumed much 
of the agency’s time and discouraged it from making regulations. Levitt 
described it as “kind of a blood sport to make the particular agency look 
stupid or inept or venal.”123 

Regulatory arbitrage is alive and well. On June 8, 2017, the House 
of Representatives passed the Financial Choice Act to repeal major 
provisions of the 2010 Dodd-Frank reforms.124 One provision essentially 
eliminates the political autonomy of the head of the Consumer Financial 
Protection Bureau by making the position subject to presidential 
appointment and removal.125 Another provision allows larger banks to 
exchange higher financial cushion levels in exchange for elimination of 

																																								 																					
120 FINANCIAL CRISIS INQUIRY REPORT, supra note 9, at 53. 
121 Id. 
122 Id.; see, e.g., Ben Protess & Susanne Craig, Harsh Words for Regulators, N.Y. TIMES 
DEALBOOK (Jan. 27, 2013), https://dealbook.nytimes.com/2011/01/27/harsh-words-for-
regulators-in-crisis-commission-report/ (describing how the Congressional commission 
harshly criticized various regulatory agencies and blamed them for the financial crisis) . 
123 Id. at 53.  
124 Financial CHOICE Act of 2017, H.R. 10, 115th Cong., 
https://www.congress.gov/115/bills/hr10/BILLS-115hr10eh.pdf; Alan Rappeport, Bill to 
Erase Some Dodd-Frank Banking Rules Passes in House, N.Y. TIMES DEALBOOK (June 8, 
2017), https://nyti.ms/2sWGNlz. 
125 Rappeport, supra note 124. 
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several Dodd Frank regulations, such as reducing the number of mandatory 
“stress tests” to predict whether they could withstand extreme economic 
conditions without taxpayer bailouts.126 

 

(b) A Case Study of TruPS: Arbitrage Frenzy Continued Even After the 
Crisis 

The case of regulatory treatment of Trust Preferred Securities 
(TruPS) is one important and highly profitable example of a sophisticated 
game of financial regulatory arbitrage. These hybrid debt securities were 
used to dilute the capital of bank holding companies (BHCs).  After the 
crisis, the FDIC found that banking organizations issuing TruPS failed at 
much higher rates during the period of January 1, 2008 through November 
5, 2010 than did insured banks generally or insured banks in BHCs that did 
not issue TruPS. The Fed approved this capital dilution strategy; the FDIC 
strenuously opposed its use.127 

To carry out this strategy, the BHC would set up a special purpose 
entity (SPE) as a subsidiary that held only the junior subordinated debt 
(debenture) issued by the BHC to the SPE. The SPE then issued common 
stock and TruPS. The common stock was bought entirely by the BHC128 
and the TruPS were sold to investors.  The cash raised from investors was 
then borrowed by the BHC, with the debenture in the SPE, a long term 
subordinated note, provided in exchange for the cash.  The BHC paid 
interest on the debenture. The interest payments were tax deductible as a 
debt payment for tax purposes.    

 
 
 
 
 
																																								 																					
126 Id. 
127 Letter from Donald E. Powell to Alan Greenspan, Chairman, Bd. of Governors of the 
Fed. Reserve Sys. 3-9 (July 2, 2004) (on file with author) [hereinafter Powell Letter] 
(providing, on behalf of the FDIC, strong objections to treating trust preferred securities as 
Tier 1 capital). 
128 This accounting trick allows the TruPS to be treated as a minority interest of the BHC 
and consolidate the balance sheet of the subsidiary SPE and count it as Tier 1 capital. 
Powell Letter, supra note 127, at 2; Todd H. Eveson, Financial and Banking Holding 
Company Issuance of Trust Preferred Securities, 6 N.C. BANKING INST. 315, 323-329 
(2002). 
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The debt issued by the BHC was in the form of a debenture. Filed 
under the Securities Act of 1933, most of them fell under the exception of 
registration.129 For the regulatory arbitrage to work, the features of the 
debenture had to mimic the characteristic of common equity: unsecured, 
subordinated to the rights of other creditors, with long maturities (30 years) 
and long periods of deferral. Accordingly, the TruPS issued by the SPE had 
to be exactly equal to the aggregate face value of the BHC debentures it 
held. It also mirrored the terms (frequency, amount) of the debentures so 
that interest payments on the debentures received by the trust were 
immediately declared as a dividend to the holders of the trust. The SPE did 

																																								 																					
129  “Because of the 144A status of TruPS CDOs, however, trustees do not allow Intex to 
make all information available to analysts as they do with public deals. Most important, 
analysts not specifically investing in TruPS CDOs generally do not know the issuer of 
TruPS going into each pool.” Larry Cordell, Michael Hopkins & Yilin Huang, The Trust 
Preferred CDO Market: From Start to (Expected) Finish 16 (Research Department, Fed. 
Reserve Bank of Philadelphia, Working Paper No. 11-22, 2011). 

Source: Todd H. Eveson, Financial and Banking Holding Company 
Issuance of Trust Preferred Securities, 6 N.C. BANKING INST. 315, 325 
(2002). 
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nothing to the funds that flowed into it other than pass them through to its 
security holders.130 

In order to formalize the promise that funds paid into the trust as 
interest on the debentures would be paid out to the holders of the TruPS, a 
Preferred Securities Guarantee was signed. This particular guarantee served 
two functions: (1) bridge the gap in privity between the holding company 
and the eventual holders of the TruPS (in large scale public offering the 
BHC executes a guarantee for the benefit of a guarantee trustee that acts in 
the collective interest of the holders of the TruPS) and (2) avoid the 
classification as an investment company under the 1940 Investment 
Company Act.131 

For the BHC, issuing TruPS meant cheap equity: while the cost of 
an initial common equity offering was between 11% and 7%, the cost of 
preferred stocks was 2.79%.132 Additionally, the issuing entity did not dilute 
the existing shareholders’ power because it did not grant shares with 
traditional voting rights.133 Finally, the debt quality of the security allowed 
the BHC to treat the interest paid to the SPE as tax deductible.134 Thus, the 
true economic substance of the TruPS was that the BHC was financing 
itself with subordinated debt, responding more to a debt obligation than a 
form of equity.135 

For investors (typically institutional, fixed-income investors, hedge 
funds and off-balance sheet Structured Investment Vehicles) TruPS 
represented a higher yield than straight debt issued by investment-grade 
borrowers. They provided a protection during bankruptcy compared to 
common equity because investors were paid before common stockholders, 
and the investors’ portfolios (of the ones subject to regulatory supervision) 
were deemed more stable.136 

On October 21, 1996,137 the Federal Reserve expressly authorized 
the BHC to include TruPS as up to 25% of core capital for their Tier 1 
regulatory capital. Immediately thereafter, most of the large BHCs issued 
																																								 																					
130 Eveson, supra note 128, at 327-38. 
131 Id. at 328-29. 
132 Candemir Baltali & Joseph Tanega, Basel III: Dehybridization of Capital, 8 N.Y.U. J.L. 
& BUS. 23, 25 (2011). 
133 Eveson, supra note 128, at 316. 
134 Id. 
135 Powell Letter, supra note 127, at 4. 
136 FDIC SUPERVISORY INSIGHTS, supra note 17, at 6. 
137 Press Release, Bd. of Governors of the Fed. Res. Sys. (Oct. 21, 1996), available at 
https://www.federalreserve.gov/boarddocs/press/bcreg/1996/19961021/default.htm.  
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TruPS up to the permitted limit of Tier 1 capital138 and the issuance 
remained steady until 2000 when Salomon Smith Barney issued the first 
TruPS Collateralized Debt Obligation (CDO).139 

TruPS CDOs represented an opportunity for small and medium size 
BHCs (unrated or poorly-rated) because TruPS were too expensive to issue 
on their own. Conversely, if TruPS of small banks were put together in a 
big pool, tranched and sold off as rated bonds to investors, the costs could 
be reduced significantly and the investors would rely on the high ratings.140 

Fitch reported that since the year 2000, 1,813 banking entities issued 
TruPS that were purchased by TruPS CDOs making a total of 
approximately $38 billion.141 Additionally, to provide most of the deals’ 
inputs, small banks also loaded up on the structured securities they 
produced.142 The express authorization of regulators for insured institutions 
to invest in their own TruPS143 created another layer of interconnectedness 
between financial institutions that created systemic risk once the crisis 
ignited. As the FDIC recounted in 2010, “banking organizations issuing 
TruPS failed at much higher rates during the period January 1, 2008 through 

																																								 																					
138 Trust Preferred Securities first appeared in 1993 but were not used by banks until the 
Fed’s authorization in 1996.  See FDIC SUPERVISORY INSIGHTS, supra note 17, at 3 
(discussing the usage of and reasons for Tier 1 capital in BHCs).  
139 MOODY’S, MOODY’S APPROACH TO RATING U.S. BANK TRUST PREFERRED SECURITY 
CDOS 1 (2004). 
140 See generally Jeff Horwitz, TruPS Leave Buyers in Limbo, 174 AM. BANKER 1  
(determining that high credit rating of TruPS CDOs was based on the premise that 
“geographically diverse banks had never defaulted at significant rates.”) Therefore, rating 
agencies required only a thin buffer of collateral, barely 2%, to protect a deal’s investment-
grade tranches. Id.  
141 FDIC SUPERVISORY INSIGHTS, supra note 17, at 4. 
142 See Cordell et al., supra note 118, at 3-4 (“Experts have estimated that banks have 
purchased some $12 billion of TruPS CDOs, mostly in mezzanine classes of the CDOs, 
which means that banks became a primary investor in the debt of the banking industry”). 
143 See OCC, Interpretative Letter #777, 12 U.S.C. 24(7) 92 (Apr. 1997) (authorizing 
national banks to invest in TruPS if they meet the definition of “investment securities” 
according to regulation 12 C.F.R. Section 1.2(e), limit: 10% of capital and surplus (as a 
Type III security)); FDIC, Financial Institution Letter FIL-16-99 (Feb. 19, 1999) 
[hereinafter FDIC Letter] (“[Section 24 of the Federal Deposit Insurance Act and the 
corresponding regulations] do not restrict an insured state bank’s authority under state law 
to invest in trust preferred stock.” The investment must come within the same definition of 
investment security used by the OCC. FDIC regulated institutions are not subject to the 
10% limit); OTS, Third Bulletin 73(a) (Dec. 18, 2001) (explaining that thrifts may invest in 
TruPS up to 15% of its total capital). 
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November 5, 2010 than did insured banks generally or insured banks in 
BHCs that did not issue TruPS.144  

Beginning in 2003, after the Enron scandal, the Financial 
Accounting Standards Board (F.A.S.B.), a self-regulatory organization, 
began reviewing the consolidation rules under Accounting Research 
Bulletin No. 51, and the treatment of Special Purpose Vehicles. This 
revision led to the issuance of FIN 46 and FIN 46R; thereafter, the BHC 
must reflect the deeply subordinated note issued to the SPE on its 
consolidated balance sheet, but it could not report the TruPS as a minority 
interest in a consolidated subsidiary.145 The new rules caused uncertainty 
among the financial institutions about how the Federal Reserve would treat 
these securities in capital requirements. However, the uncertainty was 
resolved very quickly when, on May 6, 2004, the Federal Reserve proposed 
and then approved a regulation allowing the TruPS to maintain the Tier 1 
status and only lowered from 25% to 15% the limit of TruPS allowable in 
Tier 1 for internationally active holding companies.146 

 
 
 
 
 
 
 

  

																																								 																					
144 FDIC SUPERVISORY INSIGHTS, supra note 17, at 14. 
145 Powell Letter, supra note 127, at 2. 
146 Id. at 1. 

Source: Nicole Boyson, Rüdiger Fahlenbrach & René Stulz, Why do Banks 
Practice Regulatory Arbitrage? Evidence from Usage of Trust Preferred 
Securities at 4 (Nat’l Bureau of Econ. Research, Working Paper No. 19984, 
2014), available at http://www.nber.org/papers/w19984.pdf 
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As a consequence, TruPS and TruPS CDOs grew, reaching a total 
outstanding of $140 billion in the first quarter of 2010. Nearly 90% of the 
banks had some TruPS in their capital structures, having issued TruPS 
themselves or having bought other banks’ TruPS as investments. 

As Nicole Boyson et al observe, “it was more common for banks to 
use [TruPS] as a [marginal funding mechanism, so that] when they made 
acquisitions or [had] considerable internal growth that would have reduced 
their Tier 1 capital ratios, [they] used [TruPS] instead of equity to maintain 
their prior Tier 1 capital ratios.”147 BHC clearly used TruPS to pursue 
aggressive internal and external growth. And while most research leading to 
the crisis painted a picture of very safe and sound banks relying on the fact 
that banks were holding more capital than required, they failed to uncover 
the true quality of BHC capital. 

The fundamental concept to understand about this particular 
regulatory arbitrage that BHCs gamed, was that this complex transaction 
raised a significant issue of the insured banks’ safety and soundness. Tier 1 
capital is considered a core capital element, fully available to absorb losses 
while the banking organization is under stress. TruPS definitively did not 
have the qualities of a core capital element.   As the FDIC had concluded, 
these securities were a liability of the parent BHC and—in spite of their 
characteristics—they could not absorb losses as equity does and therefore 
could not count as Tier 1 capital.148    

Significantly, the BHC’s diluted and worthless capital put pressure 
on FDIC-insured subsidiaries. “[I]nvestors in trust preferred securities have 
a contractual right to full payment of principal and interest and, if such 
payments are deferred, their claim on the trust both cumulates and 
compounds. The requirement to service this obligation can place undue 
pressure on other entities within a BHC, including FDIC-insured bank 
subsidiaries, regardless of whether such payments are in the subsidiary 
bank’s financial interest. While the ability to defer dividend payments may 
provide an organization with temporary relief, there is strong market 

																																								 																					
147 Id. at 4. 
148 See Powell Letter, supra note 127, at 7 (“Even in the absence of deferral, trust preferred 
securities are ‘permanent’ only in the sense of being binding long-term commitments by 
the organization to make regular fixed dividend payments for the life of the debenture, 
which is typically 30 years or less. Trust preferred securities cannot absorb losses on a 
going-concern basis, because they give rise to a fixed liability that can only be avoided in 
the event of default. Deferral of dividends can conserve cash flow for five years but this 
would not offset any losses as the dividend obligation continues to accrue.”).  
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pressure to keep such payments current, or to bring them current in the 
event of payment deferral.”149  

Thus, it is not surprising to see studies where TruPS usage was 
linked to poorer performance and more probability of default, observing 
patterns of riskier behavior among the TruPS users. As the FDIC notes, 
“[t]he banking industry has experienced significant write-downs of 
mezzanine bond-holdings. Over the past two years, the failure of federally 
insured depository institutions was due largely, or in part, to their 
investment in TruPS CDOs.”150 

Finally, it is not surprising to discover that banks with a higher 
proportion of TruPS in their Tier 1 capital were significantly more likely to 
receive funds from the Capital Purchase Program, a part of the Troubled 
Asset Relief Program which cost taxpayers $205 billion between October 
2008 and December 2009.151 

In the naïve belief that after the Dodd-Frank Wall Street Reform and 
Consumer Protection Act of 2010 and, more specifically, Section 171 
(generally referred to as the Collins Amendment), banks will now be safe 
and sound—and that the hybrid securities will never again be part of the 
core capital elements of insured banks and bank holding companies—new 
regulations keep allowing this toxic instrument to survive and propagate, 
achieving levels of financial leverage and activities impermissible 
otherwise.152  

																																								 																					
149 Id. 
150 FDIC SUPERVISORY INSIGHTS, supra note 17; see also Powell Letter, supra note 127, at 
6 (“In times of financial distress at the banking level, the debt service requirements of trust 
preferred securities has the potential to force the bank to increase its risk profile in order to 
increase cash liquidity for dividend payments, divert income from critical internal 
investment needs, and to take other actions that lead them away from safe and sound 
banking practices.”); FDIC SUPERVISORY INSIGHTS, supra note 17. 
151 See PEIYI YU & BAC VAN LUU, LESSONS FROM THE COLLAPSE IN HYBRID CAPITAL 
SECURITIES 23 (“Institutions that had almost used up their allowance of innovative Tier 1 
securities issuance (and thus had little leeway to issue new securities) were more likely to 
require a government bailout.”).  
152 See Joint Press Release, Bd. of Governors of the Fed. Reserve, Agencies Approve 
Interim Final Rule Authorizing Retention of Interests in and Sponsorship of Collateralized 
Debt Obligations Backed Primarily by Bank-Issued Trust Preferred Securities, (Jan. 14, 
2014) (“Five federal agencies on Tuesday approved an interim final rule to permit banking 
entities to retain interests in certain collateralized debt obligations backed primarily by trust 
preferred securities (TruPS CDOs) from the investment prohibitions of section 619 of the 
Dodd-Frank Wall Street Reform and Consumer Protection Act, known as the Volcker 
rule”). 
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III. HOW DID THE FED CONTRIBUTE TO THE 
INEQUALITY PROBLEM?  

Did the Federal Reserve’s aggressive pre-crisis deregulation of 
capital requirements, its off-balance-sheet permissions, and its enthusiasm 
for complexly structured financial instruments have an impact on post-crisis 
economic inequality trends? 153  Few scholars have asked this basic 
question.154 The Fed is the most powerful economic institution in the world. 
A close examination of its recent policies will shed some light on the 
question of the connection between Fed policies and the growing problem 
of economic inequality. This paper seeks to stimulate that necessary 
conversation. 

Former Fed Governor Sarah Bloom Raskin155 was the intellectual 
leader of the effort to bring inequality analysis to the fore in Fed thinking, 
through a series of intellectually stimulating speeches and policy papers.156 

																																								 																					
153 Frank Partnoy & Lynn E. Turner, Bring Transparency to Off-Balance Sheet Accounting, 
in MAKE MARKETS BE MARKETS 85 (2010).  
154  An important exception is the work of economist, Gary A Dymski, who argued that the 
root causes of the subprime crisis were (1) the systemic exclusion of racial minorities from 
participation in mortgage-finance, (2) the creation of new financial assets designed to 
generate net income for banks, and (3) the “unique global macroeconomic position” of the 
United States. Gary A. Dymski, Racial Exclusion and the Political Economy of the 
Subprime Crisis, 17 HIST. MATERIALISM 149, 150-51 (2009). I discussed the question of 
redistribution up in my paper presented to the LatCrit Conference in 2013.  In addition, 
there is a growing chorus of journalistic commentary in the blogs and within both the 
conservative and liberal think tanks that does focus on the Fed as a vehicle of wealth 
redistribution that fueled inequality.   
155 Sarah Bloom Raskin was sworn in as the first woman Deputy Secretary of Treasury in 
2014, after she stepped down as a member of the Board of Governors. See Press Release, 
U.S. Dep’t of the Treasury, Sarah Bloom Raskin Sworn in as Deputy Secretary (Apr. 11, 
2015) (describing the swearing-in ceremony of Raskin and previous position on the Board 
of Governors); Annie Lowrey, Raskin Would Be the First Female Deputy at Treasury, 
N.Y. TIMES, July 31, 2013, https://nyti.ms/2kD2WSp (describing Raskin’s position as the 
first female deputy). 
156 See generally Sarah Bloom Raskin, Member, Bd. of Governors of the Fed. Reserve 
Sys., Remarks at the National Community Reinvestment Coalition Annual Conference 
(Mar. 22, 2013) (discussing current recovery’s job creation; “how the absence of a 
substantial number of new high-paying jobs, when combined with changes in the landscape 
for financial services, affects access generally to affordable, sustainable credit”; and “the 
monetary, supervisory, and regulatory touchpoints in which the situation and prospect of 
low- and moderate-income working Americans can be addressed”); Sarah Bloom Raskin, 
Member, Bd. of Governors of the Fed. Reserve Sys., Remarks at Building a Financial 
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Raskin has repeatedly explored the impact of monetary and bank regulatory 
policy on unemployment, economic marginalization, and financial 
vulnerability among millions of moderate- and low-income Americans. In 
an April 2013 speech she addressed “an issue of growing saliency that 
macroeconomic models used at central banks and by academics have not 
traditionally emphasized—specifically, how such economic marginalization 
and financial vulnerability, associated with stagnant wages and rising 
inequality, contributed to the run-up to the financial crisis and how such 
marginalization and vulnerability could be relevant in the current 
recovery.”157 

By contrast, Janet Yellen, the new Federal Reserve chair, succinctly 
endorsed conventional macroeconomic wisdom about the role of the Fed in 
economic inequality. During her November 2013 confirmation testimony, 
she told the senators: 

 
Economists have spent a lot of time trying to understand 
what is responsible for widening inequality. Many of the 
underlying factors are things that are outside the Federal 
Reserve’s ability to address . . . . There is a lot of research, a 
lot of debate about exactly what the causes of this problem 
are, perhaps having to do in part with the nature of 
technological change, with . . . globalization and the decline 
of unions. The solutions involve a multitude of things 
including . . . early childhood education. What can the Fed 
do? (emphasis added) We cannot change all of those 
trends.158 

																																								 																																								 																																								 																																	 	
Structure for a More Stable and Equitable Economy, the 22nd Annual Hyman P. Minsky 
Conference on the State of the U.S. and World Economies (Apr. 18, 2013) (“[E]xamining . 
. . . how such economic marginalization and financial vulnerability, associated with 
stagnant wages and rising inequality, contributed to the run-up to the financial crisis and 
how such marginalization and vulnerability could be relevant in the current recovery”); 
Sarah Bloom Raskin, Member, Bd. of Governors of the Fed. Reserve Sys., Remarks at the 
Society of Government Economists and the National Economists Club (May 16, 2013) (“[I 
offer] my assessment of recent economic developments and the economic outlook, and . . . 
the actions that the Federal Reserve has been taking, in light of its view of developments 
and the outlook, to support the economic recovery”).  
157  See Raskin, supra note 156. 
158  To be fair, it is conventional wisdom that nominees for high-level federal positions hew 
closely to the conventional wisdom of the agency for which they have been nominated.  
Therefore, Yellen’s answer is reasonable in the circumstance.  However, it does provide a 
concise statement of Fed orthodoxy on inequality. Yellen Nomination, supra note 1, at 32. 
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Yellen shares the liberal economic view that while inequality is bad, 
the Federal Reserve is not responsible for the primary drivers of this 
inequality: education, technological innovation, and globalization.  In the 
transcripts and minutes of the 2007-9 meetings of the Federal Open Market 
Committee (FOMC), Yellen shows her talent as a prescient, reliable 
evaluator of the proper balance the Fed should bring to evaluating the 
conflicting economic signals of inflation and unemployment. Her empathic 
observations about the human toll of unemployment reveal a genuine 
personal commitment to the Fed’s statutory mandate to lower 
unemployment, and especially to address the devastating effects of long-
term unemployment.159  In a paper co-authored with, Nobel Prize–winning 
economist George Akerlof, her husband, they write that “[p]olicy makers 
should be compelled to take action given the serious costs of long-term 
unemployment when overall unemployment is already high. A week of 
unemployment is worse when it is experienced as part of a longer spell.”160   

Thomas Piketty argues that the Fed is in charge of redistribution of 
wealth:  

 
[I]t is important to realize that central banks do not create 
wealth as such; they redistribute it. . . . Rapid execution is the 
principal strength of the monetary authorities.  The weakness 
of central banks is clearly their limited ability to decide who 
should receive loans in what amount and for what 
duration.161  
 

The problem is that central banks lack the democratic legitimacy. Piketty 
further argues that “central banks . . . can redistribute wealth quickly and 
massively, but they can also be very wrong in their choice of targets.”162 
Piketty concludes that the problem is not one of technical impossibility, but 
of democratic governance. 
																																								 																					
159 See, e.g., FED. RES. SYS., MEETING OF THE FEDERAL OPEN MARKET COMMITTEE ON 
SEPTEMBER 22-23, 2009 95-96 (2009), 
http://www.federalreserve.gov/monetarypolicy/files/FOMC20090923meeting.pdf 
(providing Ms. Yellen’s observations on the state of financial markets at the time). 
160 Craig Torres & Joshua Zumbrun, Yellen’s Focus on Unemployment Adopted by Fed 
After Crisis, BLOOMBERG BUS., Apr. 25, 2013, 
http://www.bloomberg.com/news/articles/2013-04-25/yellen-s-unemployment-focus-
adopted-by-bernanke-fed-after-crisis. 
161  PIKETTY, supra note 92, at 550, 552.  
162 Id. at 552. 
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Despite the laudable empathy for the unemployed, Yellen’s stance 
reveals critical analytic failures. During the period leading up to the 
financial crisis of 2008, the Federal Reserve was a powerful matrix for 
economic inequality through both action and inaction. My argument here 
relies upon recognizing a structural continuity between the Fed’s pre-crisis 
deregulatory agenda and its now legendary post-crisis intervention. The pre-
crisis deregulation set the stage for the magnitude of the uncontrolled, 
unanticipated collapse of the interdependent networks created by that 
deregulatory agenda.  

A. Cognitive Narrowness: Framing the Narrative of Miscalculation 

“Some important lessons emerge from the story [of the Great Depression]. One 
lesson is that ideas are critical.”163 

- Ben Bernanke 
Former Chairman of the Federal Reserve 

 
“People who belong to a group that makes decisions have a tendency to self-censor 
and not express ideas that don’t conform to the perceived professional standard. 
They’re too professional. They are not creative and imaginative in their 
approach”164  

- Robert Shiller 
2013 Nobel Laureate for Economic Sciences 

 
The Federal Reserve decision-making process and output displayed 

a persistent “cognitive narrowness” before, during, and after the crisis. In 
my view, the dynamic pattern of “interdependent network theory,” 
developed first in physics and biology, provides a powerful tool for 
explaining the suddenness of the financial collapse and the amplification of 
the impact beyond the subprime mortgage market. 

Former Chair Ben Bernanke’s testimony to the Financial Crisis 
Inquiry Commission (FCIC) reveals the devastating impact of cognitive 
narrowness at the very top of the Fed. Bernanke testified, on one hand, that 
the Fed could not have anticipated the financial crisis or its severity because 
the crisis was “a perfect storm,” an unpredictable Act of God. On the other 
																																								 																					
163 Money, Gold, and the Great Depression, supra note 187. 
164 Robert Stowe England, Robert Shiller Says Markets Have Become More Prone to 
Bubbles, INSTITUTIONAL INVESTOR (Feb. 27, 2014), 
http://www.institutionalinvestor.com/article/3313677/asset-management-macro/robert-
shiller-says-markets-have-become-more-prone-to-bubbles.html (providing excerpts from 
the author’s interview with Robert Schiller). 
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hand, in response to a question about the Fed’s lack of aggressiveness in 
regulating the mortgage market during the steep ascent of housing prices, 
Bernanke admitted that the failure to rein in abusive lending practices “was 
the most severe failure of the Fed in this particular episode.”165 

In this section, I offer a novel explanation of how the Fed became a 
matrix of inequality. In my discussion, I rely on the two concepts mentioned 
above, concepts that have received scant attention in the vast literature of 
legal scholarship on the financial crisis. First, I explain cognitive 
narrowness and then explore its impact on Federal Reserve decision-
making. Second, I introduce interdependent network theory166 as a useful 
conceptual tool to explain how Fed policy before the crisis created several 
interdependent networks that converged beyond its cognitively narrowed 
perception of the growing risk. The interdependent networks began forming 
on an indispensable foundation of aggressive deregulation that included 
both affirmative permissions to shift risk to off-balance-sheet dark zones 
and inaction in the failure to police the spreading virus of subprime and 
racial exploitation in mortgage lending. The interdependent network 
framework is useful in explaining how cognitive narrowness and race were 

																																								 																					
165 FINANCIAL CRISIS INQUIRY REPORT, supra note 9, at xvii. 
166 See generally PRASANNA GAI, SYSTEMIC RISK: THE DYNAMICS OF MODERN FINANCIAL 
SYSTEMS (2013). I have relied on the work of Gai, in the developing field of financial 
network theory. Gai’s contribution to the finance literature in this work has been 
summarized as follows:   
 

This book opens new ground in the study of financial crises. It treats the 
financial system as a complex adaptive system and shows how lessons 
from network disciplines - such as ecology, epidemiology, and statistical 
mechanics - shed light on our understanding of financial stability. Using 
tools from network theory and economics, it suggests that financial 
systems are robust-yet-fragile, with knife-edge properties that are greatly 
exacerbated by the hoarding of funds and the fire sale of assets by banks. 
The book studies the damaging network consequences of the failure of 
large inter-connected institutions, explains how key funding markets can 
seize up across the entire financial system, and shows how the pursuit of 
secured finance by banks in the wake of the global financial crisis can 
generate systemic risks. The insights are then used to model banking 
systems calibrated to data to illustrate how financial sector regulators are 
beginning to quantify financial system stress.”  

Oxford Univ. Press, Description of SYSTEMIC RISK: THE DYNAMICS OF MODERN 
FINANCIAL SYSTEMS, available at 
https://global.oup.com/academic/product/systemic-risk-9780199544493. 
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linked in an interdependent set of “nodes”167 that came together during the 
crisis, because it offers a physical image of the catastrophic, cascading 
results that produce exponentially large failures exceeding the sum of the 
individual parts. 

1. Key Federal Reserve Actions that Increased Economic Inequality   

In what follows, I identify three major categories of Federal Reserve 
action that increased economic inequality during the financial crisis of 
2008: 

(a) Category I:  Deregulation  
First and foremost, the Federal Reserve undertook a program of 

systematic deregulation and non-enforcement of legal rules that would have 
prevented the proliferation of the unsustainable subprime mortgages that 
formed the heart of the crisis.  

Second, the Federal Reserve adopted a series of explicit off-balance-
sheet permissions that allowed regulated banks and their holding companies 
to move the origination and distribution system for home loans off the bank 
balance sheet into unregulated entities that facilitated the growth of a 
massive “shadow” banking sector. Hidden from government view, this 
shadow sector was especially vulnerable to systemic panics and runs 
because it lacked three indispensable safeguards that stabilized the 
traditional banking system: regulated capital cushions, transparent 
transactions, and primary supervisory oversight of the quality of its 
transactions.168  
																																								 																					
167  I use the term “nodes” in the context of the 2008 financial crisis to capture the list of 
interactive relationships of off balance sheet deregulation, interconnection between formal 
banks and the shadow bank system consisting of maturity transformation through short 
term financing provided by money market funds and asset backed commercial paper 
facilities. 
168  Fed Governor Tarullo has taken the lead on the discussion of what regulatory approach 
is best to address the systemic risks arising from the interconnected, dark balance sheets 
that remain in the shadow sector six years after the crisis.  Tarullo has spoken often about 
this development. See Daniel K. Tarullo, Member, Bd. of Governors of the Fed. Reserve 
Sys., Remarks at the Americans for Financial Reform and Economic Policy Institute 
Conference (Nov. 22, 2013) (“Support provided for shadow banking activities may be 
either explicit or implicit. In some cases, there are explicit contractual provisions for credit 
enhancements and liquidity support. In other cases, the support is implicit, based on a 
bank’s historical pattern of providing support or a belief among investors that a bank will 
provide support to maintain the value of its franchise. In the lead-up to the crisis, explicit 
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(b) Category II:  Cognitive Narrowness 
Cognitive narrowness provides a comprehensive explanation of the 

Fed’s failure to recognize that the pervasive interconnectedness of the 
invisible shadow sector and the formal sector posed an imminent threat to 
the stability of the entire global financial system when housing prices began 
to decline in 2005. Most scholarly analyses, 169  government 
investigations,170 and post-crisis autopsies171 have concluded, in hindsight, 
																																								 																																								 																																								 																																	 	
and implicit commitments by regulated banking firms to shadow banks often combined to 
create the assumption that the liabilities of such entities were risk-free. This perception led 
to an underpricing of the risks embedded in these money-like instruments, making them an 
artificially cheap source of funding and creating an oversupply of these instruments that 
contributed to systemic risk”); Craig Torres & Jeff Kearns, Tarullo Backs More Capital for 
Firms Relying on Repo Funds, BLOOMBERG, (Nov. 22, 2013) 
http://www.bloomberg.com/news/2013-11-22/tarullo-backs-more-capital-for-firms-relying-
on-repo-funding.html (“Shadow banking, including money market funds and off balance 
sheet investment vehicles, grew $5 trillion last year to about $71 trillion, the Financial 
Stability Board, a global financial policy group based in Basel, Switzerland, said last 
week”); Emily Stephenson & Douwe Miedema, Fed’s Tarullo: Short-term Bank Funding 
Should Be Top Regulatory Focus, REUTERS, Sept. 20, 2013, 
http://www.reuters.com/article/2013/09/20/us-feds-tarullo-idUSBRE98J0OY20130920 
(“[Regulators are] beefing up capital requirements and cracking down on short-term 
funding [and] are looking at ways to prevent banking activities from migrating away from 
regulated entities and into so-called ‘shadow banks’”). 
169  See generally Ricardo J. Caballero, & Alp Simsek, Fire Sales in a Model of Complexity 
(Mass. Inst. of Tech., Working Paper No. 15479, 2009); Rama Cont et al., Network 
Structure and Systemic Risk in Banking Systems, OPUS FINANCE 1; Prasanna Gai et al., 
Complexity, Concentration and Contagion, 58 J. MONETARY ECON. 453 (2011); Maarten 
R.C.van Oordt & Chen Zhou, Systematic Risk under Adverse Market Conditions (De 
Nederlandsche Bank and Erasmus University Rotterdam, Working Paper, 2011); Nikola 
Tarashev et al., The Systemic Importance of Financial Institutions, BIS QUARTERLY REV. 
75 (2009); Lev Ratnovski, Bank Liquidity Regulation and the Lender of Last Resort (Bank 
of England and University of Amsterdam, Working Paper 2007); Rama Cont et al, Too 
Interconnected to Fail: Contagion and Systemic Risk in Financial Networks, (Columbia 
Univ. & Université de Paris, 2009); Franklin Allen et al, Financial Connections and 
Systemic Risk (Wharton, 2010); Viral V. Acharya et al, Measuring Systemic Risk (Federal 
Reserve Bank of Cleveland, Working Paper 10-02, 2010).  
170  See generally CARL LEVIN, U.S. SENATE PERMANENT SUBCOMMITTEE ON 
INVESTIGATIONS: COMMITTEE ON HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS, 
WALL STREET AND THE FINANCIAL CRISIS: ANATOMY OF A FINANCIAL COLLAPSE 
MAJORITY AND MINORITY STAFF REPORT (2011).  
171  See generally U.S. GOV’T ACCOUNTABILITY OFF., GAO-13-180, FINANCIAL CRISIS 
LOSSES AND POTENTIAL IMPACTS OF THE DODD-FRANK ACT (2013); U.S. GOV’T 
ACCOUNTABILITY OFF., GAO 14-18, GOVERNMENT SUPPORT FOR BANK HOLDING 
COMPANIES: STATUTORY CHANGES TO LIMIT FUTURE SUPPORT ARE NOT YET FULLY 
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that pervasive interconnection between the formal banking system and the 
shadow sector led to an exponential increase in the scope of the damage to 
the financial sector and the overall economy, but I go beyond the consensus 
structural analysis of the causes of the crisis.  

I argue that an important deficit in Federal Reserve leadership172 
was its blindness173 to the nation’s history of racial discrimination in 
housing.174 This lack of historical understanding proved lethal. The crisis-
period transcripts of the meetings of the FOMC show that the Board 
repeatedly underestimated the near cataclysmic effects of the looming 
global subprime crisis because of its deeply mistaken belief that if the 
housing bubble burst, the effect would be an easily contained recession, on 
the scale of the collapse of the asset bubble of the Silicon Valley technology 
start-ups. The dot-com comparison is one significant marker of how far 
afield the limited cultural and social imagination of the Fed would carry it 
from recognizing the role of racially discriminatory lending in the American 
housing market.  

Chairman Bernanke’s memoir captures an important dimension of 
this blindness.  Bernanke recognized that although the Fed saw the pieces of 
the puzzle that would create the financial crisis, “but we failed to 
understand— ‘failed to imagine’ might be a better phrase—how those 
pieces would fit together to produce a financial crisis.”175 

																																								 																																								 																																								 																																	 	
IMPLEMENTED (2013); U.S. GOV’T ACCOUNTABILITY OFF., GAO 10-16,  TROUBLED ASSET 
RELIEF PROGRAM: ONE YEAR LATER: ACTIONS ARE NEEDED TO ADDRESS REMAINING 
TRANSPARENCY AND ACCOUNTABILITY CHALLENGES (2009).  
172 The Federal Open Market Committee (FOMC) is a body of the United States Federal 
Reserve System. Composed of twelve members (the seven members of the Board of 
Governors, the president of the New York Fed and four other Reserve Bank presidents who 
serve on a rotating basis), the FOMC is in charge of carrying out one of the most important 
roles in the U.S. economy: the formulation and conduct of monetary policy through open 
market operations (buying and selling of federal government bonds in order to influence 
the money supply and interest rate). 
173 See, for example, my discussion of Federal Reserve lack of knowledge regarding history 
of racial discrimination in housing, infra notes 7-11.   
174 Gordon, supra note 40, at 186; see Ben Brantley, No Rest For the Weary: ‘Raisin in the 
Sun’ Brings Denzel Washington Back to Broadway, N.Y. TIMES, Apr. 4, 2014, at C1 
(referring to a Twitter comment that claimed that Lorraine Hansberry’s iconic play about 
the African American longing for home ownership should be an indispensable component 
of the orientation for every new Fed Board member).  
175 BEN S. BERNANKE, THE COURAGE TO ACT 82 (2015).  
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(c) Category III:  The Fed’s Post-Crisis Bailouts and Emergency 
Lending  

The Fed’s crisis response “saved” the global economy by 
distributing $12 trillion in emergency lending to non-banks and nothing 
directly to homeowners to enable them to restructure flawed mortgage loans 
and remain in their homes. This decision contributed to the growth of 
inequality after the crisis by draining wealth in housing from homeowners 
in foreclosure while distributing wealth to the financial sector.176 According 
to one estimate, real household wealth declined by $19 trillion between July 
2007 and January 2009, and the Fed reported that median family net worth 
fell 38.8%. By March 2009, retirement savings had lost an estimated $3.4 
trillion, 40% of their value.177 For those nearing retirement, these losses 
were irretrievable. 

2. Monetary Theory, Bank Regulation,178 and Ben’s Promise 

Milton Friedman’s ninetieth birthday celebration, on Friday 
November 8, 2002, was a grand intellectual occasion for the orthodox 
branch of the economics profession.  The University of Chicago invited a 
distinguished group of economists, including Nobel Laureate James 
																																								 																					
176 Mark Pittman & Bob Ivory, Financial Rescue Nears GDP as Pledges Top $12.8 
Trillion, BLOOMBERG, Mar. 31, 2009. 
177 Atkinson, Luttrell & Rosenblum, supra note 18. 
178 See Donna Borak, Will The Fed's Capital Rules Interfere with Monetary Policy?, 
AMERICAN BANKER (Apr. 17, 2014), https://www.americanbanker.com/news/will-the-feds-
capital-rules-interfere-with-monetary-policy, for a discussion of how the overlap and 
potential conflicts between monetary and bank regulation policy has only recently come to 
attention as reported in the financial press. 

 
The Fed's banking rule writers in years past paid little, if any, attention to the 
potential fallout of their efforts on monetary policy or the broader economy, 
perhaps making a small mention of how a regulatory change could result in fewer 
loans. But nowadays Fed officials are repeatedly drawing links between financial 
stability and monetary policy, including which is better at spotting or reducing 
asset-price bubbles. Fed Chairman Ben Bernanke set that line of thinking in 
motion, and new Chair Janet Yellen has made balancing monetary policy and 
bank supervision the central bank's No. 3 priority behind the two disciplines 
themselves. “Nobody talked about the link between financial stability and 
monetary policy,” Petrou said. “Academics didn't see it, and the Fed didn't 
understand it, and so nobody thought about it. We learned the hard way how 
intertwined financial stability and monetary policy can be.” 

Id. 
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Heckman and Federal Reserve Board member Benjamin Bernanke.  The 
fete and conference were held at the architecturally important Max Palevsky 
Cinema, with elegant red velvet seating on two levels for 375 attendees, in 
Ida Noyes Hall on the East 59th Street side of campus.  

Ben Bernanke’s speech at 3 p.m. that day was a highly anticipated 
end-of-the- birthday celebration and conference that welcomed Nobel Prize 
winner Friedman for a “rare return to campus” from his home in California. 
The excitement that afternoon centered on the fact that Bernanke’s 1983 
American Economics Review article, “The Non-monetary Effects of the 
Financial Crisis in the Propagation of the Great Depression,”179 was an 
important revision that built on Friedman and Schwartz’ monetary theory of 
the causes of the Depression.180 As a member of the Board of Governors of 
the Federal Reserve, Bernanke had both ideas and the power to implement 
his ideas. Bernanke’s scholarly, well-researched speech that afternoon 
catalogued Friedman’s contributions to macroeconomic thinking.181   

The speech is most remembered, however, for Bernanke’s closing, a 
promise to Friedman and his longtime collaborator, Anna Schwartz: “I 
would like to say to Milton and Anna: regarding the Great Depression. 
You’re right, we did it. We’re very sorry. But thanks to you, we won’t do it 
again.”182 

By all accounts, Bernanke strove gallantly to keep that promise as 
the Chair and intellectual leader of the Board during the crisis. Bernanke’s 
reference to “we did it” in the now famous “promise” refers to two schools 
of thought within the Hoover Administration after the stock market crash 
and the subsequent dramatic loss of productivity and banking stability. The 
passive liquidationists, led by Secretary of the Treasury, Andrew Mellon, 
and the Fed, argued that the government should not intervene in a banking 
panic because the disruption and purging of the economy, no matter how 

																																								 																					
179  See generally Ben S. Bernanke, The Non-monetary Effects of the Financial Crisis in the 
Propagation of the Great Depression, 73 AM. ECON. REV. 257 (1983).  
180 Bernanke was careful to make clear in the birthday speech that his own work on the 
Depression did not reject Friedman and Schwartz’ basic monetary thesis that “the 
contraction is in fact a tragic testimonial to the importance of monetary forces.” As I have 
always tried to make clear, my argument for nonmonetary influences of bank failures is 
simply an embellishment of the Friedman-Schwartz story; it in no way contradicts the basic 
logic of their analysis. Ben S. Bernanke, Governor of the Bd. of Directors, Fed. Reserve 
Sys., Speech on Milton Friedman’s Ninetieth Birthday, Remarks at the Conference to 
Honor Milton Friedman (Nov. 8, 2002). 
181 Id. 
182 Id. 
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painful to innocent citizens, were necessary to restore the balance within the 
capitalist economic system. Hoover’s memoirs assign this infamous phrase 
to Mellon: “Liquidate labor, liquidate stocks, liquidate the farmers, and 
liquidate real estate.”183 

For liquidationists, panics and recessions were a good way to purge 
the excess credit spilling out after an imprudent credit binge, like the stock 
market speculation that preceded the Crash of 1929. President Hoover 
aligns himself with the second school of the opposing forces that lost the 
liquidationist battle at the Fed.  Hoover argued that he favored “cushioning” 
the impacts of the collapse by government action, such as creating the 
Reconstruction Finance Corporation, designed to save the railroads, and to 
provide liquidity to banks to cushion the disruption of depositor panics.  
Hoover said that he favored protecting unemployed workers, farmers and 
other small businesses from bankruptcies.184  

The “liquidationist theory” carried the day, and in 1928 the Fed 
decided to begin a series of interest rate increases. Liquidationists believed 
that after a credit-fueled bubble the central bank should mop up the excess 
credit in the economy by raising interest rates. Today this approach is 
widely mocked as a foolish policy choice that damaged the US economy, 
leading to 25% unemployment, the collapse of the U.S. banking system and 
a prolonged disruption of the economic security of the nation.185   
																																								 																					
183 HERBERT HOOVER, THE MEMOIRS OF HERBERT HOOVER: THE GREAT DEPRESSION 1929-
1941 30 (1953). Note that Hoover’s attribution of Mellon’s hardline liquidationist quote 
has recently been challenged by banking scholar Larry White, who counts Hoover’s 
memoirs as revisionist history, designed to polish Hoover’s irreparably damaged 
presidential legacy by assigning the most heartless version of the now widely discredited 
liquidationist theory of monetary policy to his Secretary of the Treasury, Andrew Mellon. 
Lawrence H. White, Did Hayek and Robbins Deepen the Great Depression?, 40 J. MONEY, 
CREDIT & BANKING 751, 758-59 (2008). 
184 HOOVER, supra note 183, at 31. 
185 Id. Bernanke, provides this account of the impact of the Depression on views about 
government: 

 
The impact that the experience of the Depression has had on views about 
the role of the government in the economy is easily understood when we 
recall the sheer magnitude of that economic downturn. During the major 
contraction phase of the Depression, between 1929 and 1933, real output 
in the United States fell nearly 30 percent. During the same period, 
according to retrospective studies, the unemployment rate rose from 
about 3 percent to nearly 25 percent, and many of those lucky enough to 
have a job were able to work only part-time. 

Id. 
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Instead of the liquidationist theory that captivated the Depression 
Fed and Mellon,186 the Greenspan-Bernanke Fed was committed to the 
largely discredited ideas of radical financial deregulation, self-correcting 
markets, and moral hazard as a basis for intervention in systemic panics. In 
the Friedman birthday speech, Ben Bernanke lamented the series of Fed 
decisions from 1928 to 1932 to contract the money supply.  Under this 
approach, the Fed raised interest rates and failed to supply emergency 
lending to banks suffering depositor runs.  They thus missed the chance to 
restore confidence in the safety of deposits in the system of the time, before 
deposit insurance. 

Indeed, a central element of the Federal Reserve’s original mission 
had been to provide just this type of assistance (lender of last resort lending 
to stem depositor runs) to the banking system. The Fed’s failure to fulfill its 
mission was, again, largely the result of the economic theories held by the 
Federal Reserve leadership.  The infamous “liquidationist” thesis of 
Treasury Secretary Andrew Mellon, who argued that weeding out “weak” 
banks was a harsh but necessary prerequisite to the recovery of the banking 
system.187 

3. The Harms of Narrow Academic and Professional Cultures in 
Macroeconomics  

The sad irony of the brilliance of Ben Bernanke is that, just like the 
Depression-era Fed that became unwisely attached to the bad idea(s) known 
as the “liquidationist” theory of monetary policy, Bernanke and the Fed of 
his era became attached to their own set of bad ideas. In the 2008 financial 
crisis, the bad ideas that Bernanke-Greenspan embraced were the laissez 
faire belief in self-correcting markets leading to radical financial 
deregulation.  This approach then cascaded to create a regulation-free zone 
consisting of an opaque shadow banking system devoid of capital cushions. 
Such an environment created balance sheet fusion with the formal banks, 
lack of regulatory oversight and finally blind reliance on macroeconomic 
tools (interest rates up or down to get out of a recession) just as the second 
greatest global financial and economic crisis came to a head.   

																																								 																					
186 Andrew Mellon, Hoover’s Secretary of the Treasury, is widely quoted as the source of a 
heartless version of liquidationist theory. White, supra note 183, at 758-59. 
187 Ben S. Bernanke, Governor, Bd. of Governors, Fed. Reserve Sys., Money, Gold, and the 
Great Depression. Remarks at the H. Parker Willis Lecture in Economic Policy, (May 2, 
2004) [hereinafter Money, Gold, and the Great Depression].  
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As I discuss more fully below, the interconnected nodes—created by 
Fed bank regulatory action and inaction before the crisis—converged 
between 2004 and 2008 to create a financial disaster that was beyond the 
cognitive perception of a collection of the best and the brightest 
macroeconomists leading the Federal Reserve. The crisis exposed a 
cognitive narrowness that reflects continuity from pre-crisis belief in self-
correcting markets for home loans (without government rules to prevent 
exploitation of vulnerable populations) to the post-crisis effort to adhere, 
incompletely, to a diffuse concept of moral hazard precepts for public 
policy choices in a global credit crisis. Both liquidationist theory and laissez 
faire belief in self-correcting markets, historically plagued with racial 
exploitation, were economic phrenology.  They were pseudo-scientific 
understandings of how the world works, even as it was changing 
dramatically. 

The 2008 financial crisis was the result of a profound economic 
miscalculation by the Federal Reserve. The transcripts188of the Federal 
Reserve meetings from the most intense period of the financial crisis, 2007-
2009, provide, for the first time, a comprehensive factual basis for 
evaluating the dynamics of these highly confidential deliberations.   This 
article offers a novel framework of “cognitive narrowness”189 to answer two 
crucial questions about the Fed’s failure to see the residential mortgage train 
headed straight for the global economy. First, why didn’t they see the crisis 
approaching? Second, why didn’t they have contingency plans in place for 
the doomsday scenario that all major federal agencies are required to have 
in their areas of responsibility? 

What factors within the Board’s decision-making process obscured 
its view of the potential for panic in the unregulated shadow banking 
system, and caused its attention to be drawn instead to the wrong problem, 
inflation? This misdirection meant that this global central bank was forced 
to resort to ad hoc solutions.  Fortunately, they mostly worked.  But, we are 
still left with the lingering question of why the Fed’s pre-crisis planning 
																																								 																					
188  TRANSCRIPTS OF FEDERAL OPEN MARKET COMMITTEE MEETINGS 2007-2009, available 
at https://www.federalreserve.gov/monetarypolicy/fomchistorical2007.htm, 
https://www.federalreserve.gov/monetarypolicy/fomchistorical2008.htm, and 
https://www.federalreserve.gov/monetarypolicy/fomchistorical2009.htm (last visited Oct. 
16 2016) [hereinafter FOMC TRANSCRIPTS]. Note that the charts, graphs, and other 
supporting documents were released on Friday, February 21, 2014. 
189 I have adopted the label “cognitive narrowness” to describe four separate, but related 
phenomena that are observable in the Federal Reserve policy actions before and after the 
Financial Crisis. 
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failed to generate a previously agreed upon plan of action for the real crisis: 
a panic in the unregulated shadow banking market, consisting of hedge 
funds, pension funds and complex structured financial instruments to 
provide short term funding for residential mortgage securitizations. The 
crisis that emerged in 2008 was within the Fed’s responsibility as a 
financial regulator. However, bank regulation was an orphan among the 
Fed’s many economic leadership roles. 

This section combines four different, but related, features.  These 
four dynamics fit within my concept of “cognitive narrowness.”  This 
framework provides a useful way of starting to figure out the reason for the 
most profound economic miscalculation since the Great Depression. The 
first of the four features is the Board’s ideological commitment to free 
markets in financial regulation;the second is the narrow band of 
professional training in macroeconomics within the Board of Governors 
constrained awareness of how the pre-crisis deregulation had unleashed 
unbridled risk that was hidden from view.   

The third feature is that the composition of the board and rotating 
membership in the Fed Open Markets Committee lacked a diverse set of 
perceptual tools and experience.190  Regarding this particular features, 

																																								 																					
190 After confirmation, upon assuming formal leadership of the Fed, Chair Yellen addressed 
the problem of insufficient diversity in the economics profession as a contributing factor in 
the failure of the profession to see the financial crisis.  Yellen has proven to be a visionary 
leader speaking to the economics profession about the conceptual problems afflicting the 
predictive power of macroeconomics.  Nicholas Lemann, The Hand on the Lever: How 
Janet Yellen is Redefining the Federal Reserve, NEW YORKER (July 21, 2014), 
http://www.newyorker.com/magazine/2014/07/21/the-hand-on-the-lever.   

 
Speaking to the American Economics Association, October 2014, Yellen observed: 
 

There has been a fair amount of public debate in recent years about the 
health of the economics profession, prompted in part by the failure of 
many economists to comprehend the dire threats and foresee the damage 
of the financial crisis. When the public asks whether economists did all 
they could have to understand those threats, in part they are asking 
whether our profession did enough over the years to test ideas and 
assumptions that turned out in some cases to have been mistaken or 
misplaced. And part of that question is this one: Did the economics 
profession recruit and promote the individuals best able to bring the 
energy, the fresh insights, and the renewal that every field and every 
body of knowledge needs to remain healthy? 

 



Journal of Law & Public Affairs      Volume 2 

 173 

decisional economist Scott Page was able to establish through models for 
difficult problems that a diversity of perspectives, heuristics, and personal 
experience trumped individual ability and homogeneity. The Page models 
showed that “a randomly selected collection of individual problem solvers 
outperforms a collection of the best individual problem solver.”191 

Finally, fourth, the Fed displayed many of the characteristics of 
Groupthink, first catalogued by Yale social psychologist, Irving Janis, in his 
classic study of failures in high level government decision-making 
groups.192 Janis study identifies the how the dynamic of closed-minded 
“groupthink” led to several major “government fiascoes”.  Irving explores 
how the flawed, narrow cognitive style of small high level groups of 
government decisionmakers led to the major “fiascoes” of bad decision-
making before Pearl Harbor: the Cuban Missile Crisis, the Bay of Pigs 
invasion, and the separation of North and South Korea.  Finally, Janis 
concludes that the Watergate cover-up was a classic fiasco, in which a small 
group of high level government decision-makers failed to seek the advice of 
a broader group of thinkers before they plunged headlong into a paranoid 

																																								 																																								 																																								 																																	 	
Janet L. Yellen, Chair, Bd. of Governors, Fed. Reserve Sys., Welcoming Remarks at the 
National Summit on Diversity in the Economics Profession, (Oct. 30, 2014), 
https://www.federalreserve.gov/newsevents/speech/yellen20141030a.htm. 

  
For Yellen’s comments on network theory, see: Janet L. Yellen, Vice Chair, Bd. of 
Governors, Fed. Reserve Sys., Interconnectedness and Systemic Risk: Lessons from the 
Financial Crisis and Policy Implications, Remarks at the American Economic 
Association/American Finance Association Joint Luncheon (Jan. 4, 2013), 
http://www.federalreserve.gov/newsevents/speech/yellen20130104a.htm [hereinafter 
Interconnectedness and Systemic Risk]. 

  
For Yellen’s comments on unemployment, see: Janet L. Yellen, Chair, Bd. of Governors, 
Fed. Reserve Sys., Labor Market Dynamics and Monetary Policy, Remarks at the Federal 
Reserve Bank of Kansas City Economic Symposium (Aug. 22, 2014), 
http://www.federalreserve.gov/newsevents/speech/yellen20140822a.htm. 
 
For Yellen’s comments on subprime mortgages: Janet L. Yellen, Chair, Bd. of Governors, 
Fed. Reserve Sys., Housing Market Developments and Their Effects on Low-and 
Moderate-Income Neighborhoods, Remarks at the 2011 Federal Reserve Bank of 
Cleveland Policy Summit (June 9, 2011), 
http://www.federalreserve.gov/newsevents/speech/yellen20110609a.htm. 
191 SCOTT PAGE, THE DIFFERENCE: HOW THE POWER OF DIVERSITY CREATES BETTER 
GROUPS, FIRMS, SCHOOLS, AND SOCIETIES 162-74 (2008). 
192 See generally IRVING L. JANIS, GROUPTHINK: PSYCHOLOGICAL STUDIES OF POLICY 
DECISIONS & FIASCOES (1972). 
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“fiasco” that led to President Nixon’s resignation, in the face of certain 
impeachment. 

These four attributes of cognitive narrowness combined to produce a 
treacherous perceptual blindness.  If you don’t see the individual 
components of the crisis as problems, then it is hard to prepare for coherent 
solutions.  The growing subprime lending and reliance on financing from 
complex, unregulated financial products were never seen as problems by the 
Greenspan-led Fed.  Chairman Bernanke shared these free market pre-
commitments.  Once the crisis emerged however, Bernanke quickly 
abandoned his reluctance to use government power to shape a rescue. 

The discipline of macroeconomics itself narrowed the vision of Fed 
leadership. Seventh Circuit Judge Richard Posner, the father of law and 
economics, blamed macroeconomics for the failure of the Fed to predict the 
crisis.193 

 
Macroeconomics and financial economics are highly 
prestigious fields of economics, and the leading 
macroeconomists and finance theorists are brilliant people.  
Yet although the housing bubble started to leak air in 2005 
and burst in 2006 and the economy was in recession from the 
end of 2007 at the latest and the drumbeat of signals warning 
of an impending crash became deafening by the spring of 
2008, not enough economists, whether in academia, the 
government, or business, sounded the alarm in time to have a 
significant impact on the government or the banking 
industry.  Securitization of mortgages and other debts was 
taken at face value as protecting us against the kind of 
housing-credit bubbles that had ravished East Asian 
countries in the 1990s.  In May 2006, Federal Reserve 
chairman Bernanke said that the housing market was 
“cooling,” but that this cooling was “orderly and moderate” 
and that the market appeared to be “headed for a safe 
landing.”  His predecessor, Alan Greenspan, who in July 
2005 had expressed mild concern about housing prices, said 
in October 2006 that the “worst may well be over.194 
 

																																								 																					
193 RICHARD A. POSNER, A FAILURE OF CAPITALISM: THE CRISIS OF ’08 AND THE DESCENT 
INTO DEPRESSION 190 (2011) [hereinafter A FAILURE OF CAPITALISM]. 
194 Id. at 253.  
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One preeminent macroeconomist was caught without an economic 
compass when he refused to say that a recession was underway, yet a mere 
30 days later stated that the evidence that the nation was in a recession was 
conclusive.195  Posner offers this more general critique of macroeconomics:  

 
Even now, the profession seems adrift in uncertainty and 
irresolution, as if it cannot believe what had happened.  No 
consensus has emerged with regard to how best to respond to 
the depression.  Most economists seem willing to try 
virtually anything in an effort to dig the economy out of the 
hole into which it’s fallen.196 
 
Shared faith in macroeconomics is the necessary starting point for 

evaluating the two interconnected roles of the Fed as banking regulator and 
its role as guarantor of our national economic stability and freedom from 
the damaging shocks of banking panics. As financial regulator, the Fed is 
the lead government conceptualist with responsibility for articulating 
coherent rationale for government regulation of our system of private 
financial institutions.  It is, of course, also responsible for implementing a 
system of rules, at once practical and logical.  These must be rules that 
succeed in monitoring and controlling the risk-taking propensities of private 
financial institutions. Theory and reality must align. 

My review of the Fed Transcripts, minutes, and other materials from 
the FOMC crisis deliberations supports my agreement with U.C. Berkeley 
sociologists Neil Fligstein, Jonah Stuart Brundage and Michael Schultz 
(hereinafter Fligstein et al.) who argue that: 

 
[The Federal Open Market Committee] failed to see the 
depth of the problem because of its overreliance on 
macroeconomics as a framework for making sense of the 
economy. As a result of this framework, Committee 
members failed to see the deeper connections between the 
housing market and the financial sector via the securitization 
of mortgages and the use of financial instruments. Thus, they 

																																								 																					
195 Id. at 255. 
196 Id. 
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significantly underestimated the degree to which the 
economy was in danger of collapse.197 

 
Fligstein and his colleagues consider the role of macroeconomic 

commitments as the major source of the limited vision revealed in the 2007-
9 transcripts. Fligstein, a sociologist, studies the sociology of markets, with 
special focus on financial markets.198 Fligstein, et al. ask why the Fed was 
so sanguine about the prospects of a limited impact of the contraction in the 
housing market, despite substantial concerns about the problems developing 
in financial markets. 

Primarily, they rely on the theory of “sensemaking” in sociology. 
Using “topic models” 199  to map the recurring word patterns in the 
transcripts of the pre-crisis deliberations of the Federal Open Market 
Committee (FOMC), Fligstein’s review of meeting transcripts revealed that: 

 
[The FOMC] had surprisingly little recognition that there was 
a serious financial crisis brewing as late as December 2007. 
This lack of awareness was a function of the inability of the 
FOMC to connect the unfolding events into a narrative 
reflecting the links between the housing market, the subprime 
mortgage market, and the financial instruments being used to 
package the mortgages into securities. We use the idea of 
sensemaking to explain how this happened. The Fed’s main 
analytic framework for making sense of the economy, 
macroeconomic theory, made it difficult for them to connect 
the disparate events that comprised the financial crisis into a 
coherent whole. 
 
We use topic modeling to analyze transcripts of FOMC meetings 

held between 2000 and 2007, demonstrating that the framework provided 
by macroeconomics dominated FOMC conversations throughout this 
period. The topic models also show that each of the issues involved in the 
																																								 																					
197  Neil Fligstein et al., Why the Federal Reserve Failed to See the Financial Crisis of 
2008: The Role of ‘Macroeconomics’ as a Sensemaking and Cultural Frame 3-4 (Inst. for 
Research on Labor & Employment, Working Paper No. 111-14, 2014). 
198 Biography of Neil Fligstein, UC BERKELEY SOC. DEP’T, 
http://sociology.berkeley.edu/faculty/neil-fligstein. 
199 Fligstein and his colleagues define topic models as “a class of statistical methods that 
attempt to describe underlying semantic regularities in a set of documents by mapping 
recurring relationships between words.” Fligstein et al., supra note 197, at 14. 
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crisis remained a separate discussion and were never connected together.
 This article adds to the persuasive Fligstein “sensemaking” 
explanation by going beyond the limitations of the Fed deliberations 
identified in the sensemaking critique.  I introduce an interdependent 
network explanation for why the dynamics of the separate elements of the 
crisis interacted with each other to produce the sudden catastrophic failure 
of the entire global financial system. My discussion of network theory in 
this article draws most heavily from the physical network theories and 
metaphors of scientists and bankers.200  I have also benefited greatly from 
the work of law professor David Grewal who maps another sphere of 
network theory in globalization. Grewal’s work combines social theory, 
political theory, philosophy, ethics and human freedom to craft an argument 
about the dynamic of the globalization of power.201 The future application 
of network theory in constructing models of systemic financial risk will 
require a creative interdisciplinary perspective that incorporates both the 
human dimension of Grewal and the physical science perspective of Gai.  

This combination should yield valuable analyses of how 
interdependent global financial networks behave in order to improve 
financial regulatory prediction. My discussion of networks below is a 
hybrid of social interaction in financial networks (racial discrimination) and 
the physical balance sheet fusion of regulated systems of formal banks and 
unregulated shadow banks (shadow bank node).  An understanding of both 
the social and physical properties of networks is required to avoid repeating 
the Fed’s profound economic failures to predict the global cascade of 
financial failure during the crisis.  

																																								 																					
200 U.S. National Academies/National Research Council and the Federal Reserve Bank of 
New York collaborated to “stimulate fresh thinking on systemic risk” they invited a variety 
researches from different disciplines to explore the conceptual congruence between 
systemic risk in the financial sector and engineering, ecology, epidemiology, of science.  
John Kahmbhu, Scott Weidman & Neel Krishnan, Preface to New Directions for 
Understanding Systemic Risk, 13 ECON. POL’Y REV. i, i (2006). 
201 See generally DAVID GREWAL, NETWORK POWER AND THE SOCIAL DYNAMICS OF 
GLOBALIZATION (2008). 
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B. The Fed’s Blindness to the Emerging Literature of 
Interdependent Financial Networks  

1. Network Theory for Bankers202 

 Banks and other financial intermediaries have a long tradition of 
sharing risk and excess capital through direct interbank lending and loan 
syndications. The traditional forms of connection and sharing of assets and 
liabilities across broad categories of financial intermediaries were largely 
benign. However, the financial crisis revealed new, more sinister 
implications of a relatively recent phenomenon: the global interconnections 
between regulated, fully capitalized formal commercial banks and the 
largely unregulated shadow banks without capital cushions to protect 
against adverse events, panics, and runs. 

Five years after the crisis, Fed Chair Janet Yellen gave an important 
presentation to the American Economics Association assessing the systemic 
risk concerns that arose during the crisis. Yellen noted that these concerns, 
along with much recent academic research, suggest: 

 
That interconnection among financial intermediaries is not 
an unalloyed good. Complex interactions among market 
actors may serve to amplify existing market frictions, 
information asymmetries, or other externalities. The difficult 
task before market participants, policymakers, and regulators 
with systemic risk responsibilities such as the Federal 
Reserve is to find ways to preserve the benefits of 
interconnectedness in financial markets while managing the 
potentially harmful side effects.203 
 
In the wake of the Great Recession there has been increasing 

attention within the scholarly literature to the search for explanatory models 
addressing the relationship between systemic risk and 

																																								 																					
202 See generally Robert M. May, Simon A. Levin & George Sugihara, Ecology for 
Bankers, 451 NATURE 893 (2008).  
203  Once she became Chair, Yellen demonstrated the intellectual curiosity and leadership 
one might expect from an academic economist.  Her speeches to the American Economic 
Association after her confirmation set a new research agenda for the entire 
macroeconomics profession. Interconnectedness and Systemic Risk, supra note 190. 
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interconnectedness. 204  In her talk, Yellen described five models that 
illustrate the complexity and density of linkages between institutions.205 
While recognizing the advantages of interconnectedness in the financial 
system, such as risk sharing and diversification, she also warned of the 
potential systemic risk these connections pose.206  

As I have said, I believe that the study of networks as developed 
several areas of science offers a template for research into financial 
networks. In their article “Ecology for Bankers,” Robert May,207 Simon 
Levin, and George Sugihara explore the similarities between ecosystems 
and financial systems. Both are complex, dynamic, interlinked systems 
whose stability is threatened by conditions that are not always easy to 
identify except from the perspective of the system as a whole—the 
perspective, I argue, that must be adopted by regulators like the Fed.  

																																								 																					
204  Yellen mentions more than 600 publications since 2007. Id. at 5. 
205  Five models are discussed by Yellen: 1) Allen and Gale model that sustains that 
systemic risk arises through liquidity shocks and has a domino effect in the system. 
Systems that have diversified funding (complete networks) are more resilient to shocks 
than system where funding is not diversified (incomplete networks); 2) Douglas Diamond 
and Phillip Dybvig model, that shows how stress or uncertainty can cause coordination 
failures in check-clearing systems where credit extensions among banks results in 
institutions “too interconnected to fail”; 3) Hyun Song Shin model that explains the 
complexity of the links between financial institutions where interbank claims, that grow 
and contract far more quickly than economic fundamentals, affect the leverage of the 
institutions involved. During a boom institutions tend to increase leverage by borrowing 
and lending more intensively to each other causing the “intertwining claims to extend 
further and further”; during shocks institutions look for deleverage in the short term by 
withdrawing credit form each other consequently affecting the liability side of other 
institution’s balance sheet and ultimately forcing them to liquidate assets at fire prices; 4) 
Ricardo Caballero and Alp Simsek model illustrates that a lack of information of the 
participant’s counterparties can create systemic risk in financial networks. The “maximum 
principle” is that “each seeks to maximize profits under the assumption that the network is 
configured in the worst possible manner form its own perspective,” therefore an adverse 
liquidity shock would lead to withdrawn funding from their counterparties, magnifying the 
effects of the initial shock; 5) Gai, Haldane and Kapadia model focus on the range of 
activities and different size and position of the market participants—some banks are larger 
than others, more interconnected than others and some of them are weaker than others. 
Failure in this concentrated network will cause a more serious contagion, thus, 
understanding these relationships helps prevent systemic risk. Id. at 5-10. 
206 “Diversification reduces risk and improves stability. While the idea is compelling, both 
economic research and the events of the financial crisis suggest that it is incomplete.” Id. at 
6. 
207 May, supra note 202. 
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2. The Shadow Bank Node 

“[T]he nation’s financial system had become vulnerable and interconnected in 
ways that were not understood by either the captains of finance or the system’s 
public stewards.”208  

- Financial Crisis Inquiry Commission 
 

Sheila Bair, Chair of the FDIC during the crisis, noted the 
potentially cataclysmic consequences of the emerging shadow bank 
connections to the large regular banks.209 Bair declared the danger lurking 
in the shadow banking node. Bair gives this harrowing account of the 
unregulated shadow banks that held pools of home mortgages in structured 
investment vehicle (SIVs) that were established as trusts. They were hidden 
from the FDIC right up to the moment when the shadow banking node 
began to fail in August 2007.  The August 2007 failure followed the model 
of other interdependent network failures.210  Soon there was a cascade of 
failures running through other nodes, unseen by the Federal Reserve, that 
ended with the Lehman failure in September 2008.  Bair provides this 
detailed account from inside the front lines of the global financial crisis:  

 
My first clue was the structured investment vehicle (SIV) 

fiasco, which occurred in August 2007.  That was when the 
canary in the coalmine started gasping for breath. A number 
of large financial institutions, led by Citigroup, started 
having trouble accessing enough funding to support their 
mortgages and MBS investments. Citi and a few other large 
banks had set up something called “structured investment 

																																								 																					
208 FINANCIAL CRISIS INQUIRY REPORT, supra note 9, at 6. One financial industry witness 
before the FCIC said: “All this financial creativity was like ‘cheap sangria’, a lot of cheap 
ingredients packaged to sell at a premium, it might taste good for a while, but then you get 
headaches later.” Transcript of First Public Hearing of the Fin. Crisis Inquiry Commission, 
Day 1, Panel 2, Financial Market Participants 14 (Jan. 13, 2010) (statement of Michael 
Mayo). 
209 See generally SHEILA BAIR, BULL BY THE HORNS: FIGHTING TO SAVE MAIN STREET 
FROM WALL STREET AND WALL STREET FROM ITSELF (2012). 
210 See UNDERSTANDING FINANCIAL INTERCONNECTEDNESS, supra note 72, for the most 
powerful explanation of the dynamic of cascading failure caused by interconnected bank 
balance sheets.  In addition, I identify the characteristics of the five leading models 
identified by Chairwoman Yellen’s important speech analyzing the characteristics of 
financial system interdependent network failure. Interconnectedness and Systemic Risk, 
supra note 190. 
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vehicles” as a way to invest in mortgages and mortgage-
backed securities. For reasons that still today [2013] remain 
a mystery to me, they were allowed by their regulators—the 
Fed and the OCC—to keep the investments off balance 
sheet, meaning that they were not included in the financial 
reports insured banks filed with us, and most important, they 
were not required to hold capital or reserves against those 
assets to absorb losses.  Indeed, our examiners did not know 
anything about SIVs until the Federal Reserve Board alerted 
us to Citi’s difficulties.211 

 
One of the most notable transformations in the financial system in 

the last twenty years was the growth of shadow banking.212 Before the Great 
Recession, the shadow banking system was believed to be no more than a 
competitor of traditional commercial banking. For example, in the 1970s 
investment banks like Merrill Lynch, Fidelity and Vanguard lured deposit 
customers away from traditional banks by offering high interest rates on 
transaction accounts that functioned exactly like checking accounts, with 
one important exception: the new “cash management accounts” were not 
covered by deposit insurance.213 

At the time, the Fed believed that in the event of problems, the well-
run, well-capitalized, and well-regulated large commercial banks could 
provide vital support for the entire economy, thus rendering the shadow 
sector unimportant as a source of risk to the overall economy.214  This 
minimizing approach to the shadow sector (consisting of commercial paper, 
asset-backed commercial paper, repo, and money market mutual funds) 
became untenable as the value of the shadow banking sector surpassed the 
value of the formal banking sector by 2006.215  In addition to the growing 
value of the shadow sector, the pervasive links between the two systems 
would later render the traditional banking system so deeply obligated for 
off-balance-sheet activities transferred to the shadow sector that the formal 
sector would become impotent to provide adequate liquidity without 
																																								 																					
211 BAIR, supra note 209, at 73. 
212 Izabella Kaminski, The Terminal Disease Afflicting Banking, FINANCIAL TIMES 
ALPHAVILLE BLOG (July 18, 2012), http://ftalphaville.ft.com/2012/07/18/1085541/the-
terminal-disease-afflicting-banking/. See supra note 16 for more information on “shadow 
banking.” 
213  FINANCIAL CRISIS INQUIRY REPORT, supra note 9, at 29. 
214  Id. at 28. 
215  Id. at 32, Figure.2.1. 
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extraordinary emergency support from the Fed.  Thus, the cascading effects 
of the runs on Bear Stearns and Lehman Brothers precipitated a general 
panic and eventually the crash. 

The Federal Reserve was startled to discover during the financial 
crisis that the formal banking system and the shadow banking system had 
become inseparable. Selected failures within the shadow system had 
sparked a panic because of the system’s lack of transparency, and this 
opacity in turn triggered a rolling sequence of panic in both other shadow 
participants and the deeply interconnected conventional commercial banks, 
which were then called on to back up their shadow partners. Unfortunately, 
the commercial banking sector lacked sufficient total liquidity to stabilize 
both systems. This illiquidity, in turn, threatened the failure of the entire 
global financial system.216 

Macroeconomist Gary Gorton describes this new form of panic in 
the shadow banking sector as follows: 

 
Economists view the world as being the outcome of the 
“invisible hand,” that is, a world where private decisions are 
unknowingly guided by prices to allocate resources 
efficiently. 
 
The credit crisis raises the question of how it is that we could 
get slapped in the face by the invisible hand. What 
happened? Many private decisions were made, over a long 
time, which created the shadow banking system. That system 
was vulnerable to a banking panic. The U.S. had a banking 
panic starting in August 2007, one that continues today. But 
banking panics, you say, like the one in the movie “It’s a 
Wonderful Life,” don’t happen anymore. 
 
Indeed, until these recent events, most people did not think 
of banking panics as something to be concerned about. After 
all, the panics of the Great Depression are a dim memory. 
Since 1934 when deposit insurance was adopted, until the 

																																								 																					
216 See generally ZOLTAN POZSAR ET AL, FED. RESERVE BANK OF N.Y., SHADOW BANKING 
(2012). 
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current panic–a span of almost 75 years–there had been no 
banking panics.217 
 
A review of regulatory decisions since as early as 1995 and more 

intensively during the early 2000s makes it clear that US regulators were 
blind to the elephant in the room—the deep and complex interconnections 
that had emerged between the shadow banks and the commercial banking 
system. As late as September 2008, after the failure of Lehman Brothers, 
the Fed did not recognize that the interdependent networks of racialized 
subprime lending, securitization, structured products, off-balance-sheet 
accounting, and the embedded risks of unregulated short-term funding 
markets were inseparably linked to the heavily regulated commercial 
banking system and the investment banks.  The deadly synergy of free-
market ideology and GroupThink homogeneity made the Fed Board of 
Governors ideally suited to overlook the factors triggering a deadly cascade 
of failures that overwhelmed the Board and required it to do “whatever it 
takes” to avoid a global financial calamity. 

3. The Race Node 

The post-crisis literature has failed to engage racial discrimination as 
a source of systemic risk. 218  Fed Governor Sarah Bloom Raskin’s 
remarkable leadership has begun a conversation about the role of racially 
discriminatory lending in the financial crisis.219 This article is intended to 
extend that important conversation. It is crucial to elevate the consideration 

																																								 																					
217  See generally Gary Gorton, Slapped in the Face by the Invisible Hand: Banking and the 
Panic of 2007 (Yale & NBER, Working Paper, 2009). 
218  There is a robust literature discussing racial discrimination in home mortgage 
origination, however, none to date takes up the systemic role that racial discrimination 
played in the Crisis. 
219 See, e.g., Sarah Bloom Raskin, Member, Bd. of Governors of the Fed. Reserve Sys., 
“Aspects of Inequality in the Recent Business Cycle” at “Building a Financial Structure for 
a More Stable and Equitable Economy” the 22nd Annual Hyman P. Minsky Conference on 
the State of the U.S. and World Economies, (Apr. 18, 2013) (stating that minorities are one 
of the groups that bear the brunt of a downturn because they are more likely to experience 
flat or declining wages, reduced hours, and unemployment during a recession); see also 
GEORGE J. AKERLOF & ROBERT J. SHILLER, ANIMAL SPIRITS: HOW HUMAN PSYCHOLOGY 
DRIVES THE ECONOMY, AND WHY IT MATTERS FOR GLOBAL CAPITALISM (2009) (providing 
an examination of why poverty rates are consistently higher among minorities); see, e.g., 
Sarah Bloom Raskin, Member, Bd. of Governors of the Fed. Reserve, Aspects of Inequality 
in the Recent Business Cycle (Apr. 18, 2013).   
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of the persistent problem of racial discrimination in economically important 
markets such as housing. The Federal Reserve is the most robust 
econometric organization in the world, yet, as noted earlier, there is not a 
single reference to race or racial discrimination to be found in 1,800 pages 
of Board transcripts and speeches from 2007 to 2008.220  

In my view, this cognitive omission of racial discrimination from the 
framework of factors that matter in setting capital levels, leverage ratios, 
and enforcement policies for both the formal and shadow systems will be a 
continuing vulnerability of the global banking system as long as the 
interconnectedness among a large variety of regulated and unregulated 
entities remains unrecognized. Race and economic inequality factors belong 
on any map of interdependent financial networks. 

As I discuss more fully below, the network theory approach to 
systemic risk is promising because it proceeds on the assumption that as in 
electrical and other physically interdependent systems, a failure in a small 
node of an interdependent financial network can trigger a cascade of failure 
in the entire system. 

This article does not attempt to provide an economic data-driven 
model of race and inequality as integrated components of systemic risk.  My 
task here is to provide one approach to answering the difficult question of 
why the Fed failed to perceive the interlinkage among network nodes of 
systemic risk. Through the lens of interdependent financial network theory, 
I show that one of these nodes, racial discrimination in home mortgage 
origination, contributed to the cascade of failures leading to the crisis. 

The Fed can’t solve problems to which it is blind. My aim is to 
encourage the Fed to do what it does best, create quantitative measurements 
of economic inequality and racial discrimination to make visible what it did 
not see as a source of systemic risk during the mortgage debt bubble.  If the 
way to the Fed’s heart and mind is through quantitative language, then 
normative inequality scholarship such as mine must provide a bridge from 
the status quo to a new understanding that transcends the macroeconomic, 
data-driven culture of the Fed.   

In order to “put the pieces of the puzzle together” and “imagine”221 
the coming collapse, the Fed would have had to observe and interpret 
signals from many disparate but interdependent networks, signals that taken 
together posed massive systemic risk. In what follows I discuss a problem 
																																								 																					
220 FOMC TRANSCRIPTS, supra note 188. This assertion is based on my personal Boolean 
search for the word “Race!” in Federal Reserve transcripts 2007-2008. 
221 Bernanke, supra note 171, at 82. 
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that particularly highlights the interdependent network risks that surprised 
the Fed and are central to the story of the failures of 2008: racially 
discriminatory subprime loans.   

C. Deregulation: Faith in the Power of Self-Correcting Markets 

The lack of disciplinary consensus within macroeconomics allowed 
ideology and political commitments to dominate economic arguments.  
Posner leveled this charge as well. “The divisions within the economics 
profession over fundamental issues of policy gave political preferences free 
rein to shape economic policy.”222   

Where was the Fed in all this?223 “In 2005, Alan Greenspan, then 
chairman of the Federal Reserve Bank, praised subprime mortgages as a 
positive innovation made possible by better risk assessment. . . .  Only two 
years later, there was growing concern that failing subprime loans, which 
had shot up to nearly a quarter of the total mortgage market originations, 
were driving our economy into recession.”224 Beyond macroeconomics, the 
hybrid ideology of law and economics allows us to consider the impact of 
relaxed legal rules. First, consider the non-enforcement of prohibitions 
against unfair lending practices in home mortgage origination.   

For example, Bob Gnaizda, the general counsel and policy director 
of the Greenlining Institute, a California-based nonprofit housing group, 
told the Commission that he began meeting with Greenspan at least once a 
year starting in 1999, each time highlighting to him the growth of predatory 
lending practices and discussing with him the social and economic 
problems they were creating.225 

The Financial Crisis Inquiry Commission (FCIC) concluded that the 
entire financial crisis could have been avoided with more vigilant regulatory 
oversight.  The FCIC singles out the Fed for this especially withering 
criticism. 

 
Little meaningful action was taken to quell the threats in a 
timely manner. The prime example is the Federal 

																																								 																					
222 A FAILURE OF CAPITALISM, supra note 193, at 273. 
223 Binyamin Appelbaum, Fed Held Back as Evidence Mounted on Subprime Loan Abuses, 
WASH. POST, Sept. 27, 2009, http://www.washingtonpost.com/wp-
dyn/content/article/2009/09/26/AR2009092602706.html?sid=ST2009122002648. 
224 SONIA GARRISON ET AL., CTR. FOR RESPONSIBLE LENDING, CONTINUED DECAY AND 
SHAKY REPAIRS: THE STATE OF SUBPRIME LOANS TODAY 2 (2009). 
225 FINANCIAL CRISIS INQUIRY REPORT, supra note 9, at 9.  
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Reserve’s pivotal failure to stem the flow of toxic 
mortgages. The Federal Reserve was the one entity 
empowered to so and it did not.226 
 

Fidelity to the tenets of law and economics was perhaps the single- 
deadliest feature of myopia during the crisis. The reinforcing legal 
component of law and economics with its strong preference for private 
markets over legal rules led to the Board’s first big failures: failure to 
intervene as the market proliferated racially exploitative loans227 and failure 
to prevent the subsequent cascade of failures.  

Macroeconomics has virtually nothing to say about racial 
discrimination.228 It was the overriding belief in self-correcting markets that 
led Greenspan 229  and other board members to simply dismiss “as 
anecdotal”230 the mounting evidence of pervasive racial discrimination in 
unregulated originations flooding minority communities.  The legal 
arguments of Richard Posner, derived from Coase, had prevailed in 
government policy circles in the 1970s through the economic collapse in 
2008.    

Posner, of course, is the father of law and economics.  His seminal 
casebook, ECONOMIC ANALYSIS OF LAW, bridged the disciplinary divide 
between economics and law.  Posner tells us that the conception of 
economics he adopted for this casebook was that “economics is the science 
of rational choice.”231  In 1992, Posner accepted this challenge for testing 
the value of his contributions to what he called “positive” economic theory: 
An important test of a theory is its ability to explain reality.  If it does a 
																																								 																					
226  Id. at xvii 
227 Id. at xviii. 
228  But see GEORGE J. AKERLOF & ROBERT J. SHILLER, ANIMAL SPIRITS: HOW HUMAN 
PSYCHOLOGY DRIVES THE ECONOMY, AND WHY IT MATTERS FOR GLOBAL CAPITALISM 
(2009) for a welcome exception to my claim that macroeconomics is silent on racial 
discrimination.  
229  Greenspan to his credit did admit, with qualifications, this flaw in his thinking when 
questioned by Congressman Waxman. 
230 Ruhi Maker, a Rochester, NY foreclosure lawyer, reported that she met with Fed Board 
members Bernanke, Bies and Ferguson in October 2004.  During that meeting Maker told 
the Board members that she had identified Bear Stearns and Lehman Brothers as the 
financial firms that “were producing such bad loans that the very survival of the firm was 
put in question.” “We repeatedly see false appraisals and false income.”  Maker testified 
that “Fed officials seemed impervious to what the consumer advocates were saying.”  
FINANCIAL CRISIS INQUIRY REPORT, supra note 9, at 15-16. 
231 RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 3 (5th ed. 1998). 
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lousy job, the reason may be that its assumptions are insufficiently 
realistic.232 

But, curiously, the transcripts when combined with the authoritative 
Financial Crisis Inquiry Commission autopsy reveal that Bernanke had an 
incomplete commitment to government rescues of failing financial 
firms.  As, I discuss below, these transcripts provide for the first time 
persuasive evidence of the basis for the still incoherent distinction between 
the rescue of Bear Stearns-Lehman Brothers- AIG flip flops on the moral 
hazard of government bailouts.  The transcripts show that the Fed wanted to 
send a signal that it would let some, but not all, firms fail.  The internal 
discussion of Lehman Brothers in the summer and early fall of 2008 
supports my “mixed signals,” “incomplete commitment” to free markets 
interpretation. 

Paul Krugman, the progressive Nobel Laureate, and Richard Posner, 
the conservative founder of the law and economics movement—two public 
intellectuals who rarely agree on anything—separately criticize the Fed’s 
failure to predict this once in three generations financial crisis. Krugman’s 
diagnosis was delivered early and often, from his column in the New York 
Times. One early example, occurred in August 2007, one month before the 
full-blown crisis erupted. Krugman’s assessment of the Fed was blunt.  He 
wrote about KKR Financial, an investment firm that was not regulated by 
the Fed or covered by deposit insurance, but provided funding for mortgage 
loans like depositors in the old-fashioned depository bank. When KKR 
announced that it couldn’t meet $5 billion of its obligations. Krugman 
concluded that: 
 

[I]n economic terms what’s been happening amounts to a 
burgeoning banking panic. . . On Friday, the Federal Reserve 
tried to quell this panic by announcing a surprise cut in the 
discount rate, the rate at which it lends money to banks. Fed’s 
move is largely symbolic. It makes more funds available to 
depository institutions, a.k.a. old-fashioned banks—but old-
fashioned banks aren’t where the crisis is centered. And the 
Fed doesn’t have any clear way to deal with bank runs on 
institutions that aren’t called banks.233   
 

																																								 																					
232 Id. at 19. 
233 Paul Krugman, It’s a Miserable Life, N.Y. TIMES, Aug. 20, 2007, at A19, 
https://nyti.ms/2kASuLe. 
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Posner’s evaluation, in particular, was quite harsh234:  
 

Macroeconomics and financial economics are highly 
prestigious fields of economics, and the leading 
macroeconomists and finance theorists are brilliant people.  
Yet although the housing bubble started to leak air in 2005 
and burst in 2006 and the economy was in recession from the 
end of 2007 at the latest and the drumbeat of signals warning 
of an impending crash became deafening by the spring of 
2008, not enough economists, whether in academia, the 
government, or business, sounded the alarm in time to have a 
significant impact on the government or the banking 
industry.  Securitization of mortgages and other debts was 
taken at face value as protecting us against the kind of 
housing-credit bubbles that had ravished East Asian 
countries in the 1990s.  In May 2006, Federal Reserve 
chairman Bernanke said that the housing market was 
“cooling,” but that this cooling was “orderly and moderate” 
and that the market appeared to be “headed for a safe 
landing.”  His predecessor, Alan Greenspan, who in July 
2005 had expressed mild concern about housing prices, said 
in October 2006 that the “worst may well be over.” . . . But 
[these] statements by Greenspan and Bernanke . . . were 
misleading; they made things worse.235 
 
Across ideological lines, a stable consensus has formed. The 

financial crisis was the result of a profound economic miscalculation. The 
Federal Reserve did not anticipate the financial crisis until it was too late.  

Posner similarly penetrating critique of the Fed is perhaps even 
more problematic than Krugman’s because his work in the early 1970s 
adopting economics Nobel Laureate Gary Becker’s view of the market 
dynamics of racial discrimination provided the foundation for the 
deregulatory approach to racial discrimination in markets, an approach that 
certainly influenced Fed Chair Alan Greenspan’s thinking about whether to 
enforce the Home Ownership and Equity Protection Act (HOEPA) of 1994. 

This section of the paper introduces a framework that tries to make 
sense of the Fed’s otherwise inexplicable miscalculation. I address two 
																																								 																					
234 A FAILURE OF CAPITALISM, supra note 193, at 253-54. 
235 Id. at 253-54. 
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questions. First, why didn’t the Fed see the crisis coming, and second, when 
the crisis was just days away?  Why did the Fed resort to ad hoc solutions 
without a well-developed plan of action?  

The second question can be answered more easily than the first. In 
an emergency, the adrenaline flows and chaotic human reactions take over. 
In his last speech before he ended his term as Fed chair, Ben Bernanke 
expressed his own disorientation when the crisis erupted in September 
2008.  “If you’re in a car wreck or something, you’re mostly involved in 
trying to avoid going off the bridge. And then, later on, you say, ‘Oh my 
God!’” 236  Bernanke’s car wreck metaphor certainly does capture the 
frenzied reaction to the crisis and the inconsistent initial response, but it 
doesn’t offer any insight as to why there was a crash. 

Cognitive narrowness provides a useful way of answering both 
questions. I identify four, sometimes overlapping characteristics of 
cognitive narrowness: (1) an ideological commitment to free markets; (2) 
the narrow band of macroeconomic professional training and expertise 
within the Fed’s Board of Governors; (3) the problem of cognitive 
homogeneity as modeled by decisional economist Scott Page, who shows 
that a lack of diverse perspectives, diverse heuristics, and  diverse cognitive 
tools combines to produce an unwitting perceptual blindness; and (4) the 
“Groupthink” syndrome, first identified by Yale social psychologist Irving 
Janis, who catalogued patterns of self-censorship and narrow consultation 
with outside experts in high-level government policy groups, patterns 
yielding a consensus that results in “fiascoes.” 

If cognitive narrowness prevents you from seeing the components of 
a crisis as problems, then it is hard to envision solutions. The growth of 
subprime lending and the reliance on unregulated financial instruments 
were never seen as problems by the Greenspan-led Fed. Chairman Bernanke 
shared his predecessor’s free-market commitments, but once the crisis 
emerged, he quickly abandoned his reluctance to use government power to 
shape a rescue.  

Curiously, the transcripts of closed meetings of the Federal Reserve 
Open Market Committee (FOMC) during the most intense phase of the 
global financial crisis in 2007 and 2008, along with the authoritative FCIC 
autopsy, reveal that Bernanke’s commitment to government rescue of 
																																								 																					
236 Martin Crutsinger, Bernanke Likens ’08 Financial Crisis to Car Crash, SAN DIEGO 
TRIB., Jan. 16, 2014, http://www.sandiegouniontribune.com/sdut-bernanke-likens-08-
financial-crisis-to-car-crash-2014jan16-story.html (quoting Ben Bernanke during his final 
public appearance as chairman of the Federal Reserve) 
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failing financial firms was incomplete. As I discuss below, the new 
transcripts provide one persuasive explanation for the still incoherent 
decision to rescue Bear Stearns but not Lehman Brothers, just five months 
later, followed by the massive bailout for AIG. The Fed wanted to send a 
signal that it would let some but not all firms fail. The Fed was still in thrall 
to law and economics and the moral hazard critique of market-based 
incentives to curtail excessive risk-taking. The FOMC discussion of 
Lehman Brothers’ problems during the summer of 2008 after the Bear 
Stearns rescue supports this interpretation.  

The FOMC transcripts contain no complete surprises, but they 
breathe life into the consequences of human failures of cognition and 
perception, and they provide confirmation of my argument that three crucial 
factors led to the Federal Reserve’s failure to anticipate the sudden near-
collapse of the global financial system.  

First, adherence to incomplete or erroneous macroeconomic and 
ideological frameworks about how financial markets work led the Fed to 
focus on inflation, just as the risks of incoherent financial deregulation 
reached their peak. One source of this narrowness was the homogeneous 
disciplinary training of board members in macroeconomic theory. 

Second, the Fed was unaware of the networked danger of rapidly 
accumulating risks and the corresponding growth of the completely 
unregulated financial networks created by its decision not to rein in racially 
targeted subprime lending. By 2000 these networks exceeded the size of the 
formal banking system; by 2007 the formal banking system had a value of 
$10.5 trillion, and the shadow sector had a value of $13 trillion.237 There is 
persuasive evidence that the Fed did not see how its program of aggressive 
deregulation created opaque transactions about which even it lacked 
information concerning the identity of counterparties or the size and 
composition of various short-term financing entities. 

Without this basic balance sheet information, the Fed lacked 
indispensable tools to assess the quantity and quality of these unseen risks. 
Moreover, without capital requirements, this burgeoning no-regulation zone 
grew without a safety net. The Fed’s aggressive deregulatory approach 
before the crisis severely compromised its ability to monitor and control the 
escalating risk in the shadow market. It could not regulate or plan for the 
impact of an exploding bubble whose growth it had blindly stimulated 
through deregulation. The Fed is the only monetary, economic, and 
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financial regulator in the world with the independent power to backstop the 
global financial system by creating $12.8 trillion based solely on a vote of 
14 members of the FOMC, headed by the chairman of the Federal Reserve. 
The paradox of the Fed’s unique power is that despite its unrivalled global 
economic and monetary status, and because of its cognitive narrowness, it 
simply could not connect its decade of deregulation to the emergence of the 
shadow banking system and its contribution to the growing problem of 
economic inequality.  

For a long time, the American-led transformation of the global 
financial system and the emergence of a deeply interconnected network of 
interdependent financial nodes sparked pride in a stable, prosperous US 
financial system. A story of American economic and financial 
exceptionalism prevailed, until just days after it all fell down in September 
2008. 

IV. WHAT CAN THE FED DO ABOUT INEQUALITY? 

A. Overview 

The answer to the question that drives this section, “What can the 
Fed Do About Inequality?” depends, in part, on your economic and political 
commitments.238 First, the Fed must learn from its overreliance on the 
narrow cognitive framework of conventional macroeconomics.  It must 
assess the opportunity to mitigate and install organizational structures to 
create counter dynamics to lessen the effects of groupthink.239 

For some, the Federal Reserve is a non-elected political entity.240   
Another view is that the Fed is a largely non-political, technical manager of 

																																								 																					
238 Arindrajit Dube & Ethan Kaplan, Occupy Wall Street and the Political Economy of 
Inequality, THE ECONOMISTS’ VOICE (2012), available at 
http://people.umass.edu/adube/DubeKaplan_EV_OWS_2012.pdf. 
239 The Dodd-Frank created Financial Stability Oversight Committee is the place where 
these changes should be implemented.  However, the six years of FSOC show it to be 
intensely concerned with a new narrow program of regulatory oversight: the size of and 
designation of Systemically Important Institutions (SIFI’s).  The size of banks and other 
non-bank financial institutions will certainly be important, but not to the exclusion of the 
factors I have identified in this article. 
240 This view is represented by political odd bedfellows, Sen Bernie Sanders (I- Vermont) 
and Ron Paul (R-Ky).  Sanders objects to the bank bailouts and inequality effects of the 
Fed’s 2008 crisis programs.  Paul and his father before him argue that the “loose monetary 
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the routine monetary policy decisions that affect the health of our 
economy.241 

Those who believe that Fed monetary, bank regulatory and 
macroeconomic responsibilities are beyond politics, also subscribe to the 
view that the Fed has no role to play in causing or ameliorating the 
profoundly intertwined American problems of race and economic 
inequality.242 

The Federal Reserve today is the product of long-running political 
argument that can be traced to the founding of the nation.243 The founding 
fathers were deeply divided about the place for a central monetary 
authority.244 Hamilton favored a strong central government institution to 
manage the national debt, control economic activity and establish the 
international creditworthiness of the new nation.245  Jefferson and Madison 
adamantly opposed a strong central bank, on the model of the privately 
owned Bank of England.  They feared the centralized control of the credit 
available to local farmers and businesses.   
																																								 																																								 																																								 																																	 	
policy” of the Fed is the cause of boom and bust economic cycle.  The Pauls’ call for a 
return to the gold standard. A view rejected by most economists and applauded by 
“political movements on the right.”  Emily Cadei, Paul, Sanders Join Forces Against 
Federal Reserve, NEWSWEEK, Jan. 13, 2016, http://www.newsweek.com/paul-sanders-join-
forces-fed-414926 
241 The Federal Reserve itself adopts the non- political technocrat view of its role in the 
economy.  The Fed describes itself to members of the public as follows:  

Policymakers, academics, and other informed observers around the world 
have reached broad consensus that the goals of monetary policy should be 
established by the political authorities, but the conduct of monetary policy in 
pursuit of those goals should be free from political influence. Careful 
empirical studies support the view that central banks able to conduct day-to-
day monetary policy operations free of political pressure. 

BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, WHY IS IT IMPORTANT TO 
SEPARATE FEDERAL RESERVE MONETARY POLICY DECISIONS FROM POLITICAL INFLUENCE?, 
https://www.federalreserve.gov/faqs/why-is-it-important-to-separate-federal-reserve-
monetary-policy-decisions-from-political-influence.htm. (last visited Oct. 15, 2016). 
242 BRENDAN O’FLAHERTY, THE ECONOMICS OF RACE IN THE UNITED STATES 21 (2015). 
243 WILLIAM GREIDER, SECRETS OF THE TEMPLE: HOW THE FEDERAL RESERVE RUNS THE 
COUNTRY 243. 
244 Id. 
245  See generally RON CHERNOW, ALEXANDER HAMILTON (2004). Chernow’s magnificent 
account of the first Secretary of the Treasury is reported to be the source for the always 
sold out hip-hop Broadway musical “Hamilton.” Curt Schleier, The Jewish Historian 
Behind Broadway’s Hip-Hop Hit ‘Hamilton’, THE TIMES OF ISRAEL, Sept. 14, 2015, 
http://www.timesofisrael.com/the-jewish-historian-behind-broadways-hip-hop-hit-
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These two opposing original strands of the political economy of 
American banking persist today. 1. Central government control of the levers 
of economic power by northern financiers and foreign investors vs 2. 
Decentralized financial institutions that fed American growth in the 
agrarian, slaveholding South.  

Fear and suspicion of an all-powerful central bank that could favor 
one region or political faction over another curtailed the short charters of 
the First Bank of the United States (1791-1811); and fueled President 
Jackson’s populist campaign and ultimate veto of renewing the Second 
Bank charter (1816-1836).  These political divisions gave rise to a seventy-
seven-year period when there was no central bank, until 1913 when the 
Federal Reserve was established.246 

 The Fed was created as a part of a progressive agenda,247 including 
a reaction to the Panic of 1907 and the dominance of Wall St. banking 
baron, J. P. Morgan’s handling of the panic with a syndicate of financiers 
who pooled capital to serve as private “lenders of last resort.”  Progressives 
were outraged by the corruption and many conflicts of interest when a cabal 
of private bankers decided which trusts, and the stocks they held, would be 
bailed out. 248  The Progressive reformers succeeded in passing the 
progressive income tax of 1913, and the Federal Reserve act that same year.  
However, “the agrarian reformers were defeated, their popular movement 
crushed. Their political energy was first co-opted by the Democrats and 
then vanquished by the Republicans. The central bank that Congress 
eventually created in 1913 was not at all what the Populists had in mind.”249 

The Fed emerged fitfully, over 95 years from a weak decentralized 
quasi-government entity with power in the 12 regional banks, as a political 
concession to the longstanding concern about the potential dominance of 

																																								 																					
246 ALLAN H. MELTZER, A HISTORY OF THE FEDERAL RESERVE: VOLUME I 1913-1951 
(2003). 
247 GREIDER, supra note 243, at 243. 
248 See RON CHERNOW, THE HOUSE OF MORGAN: AN AMERICAN BANKING DYNASTY AND 
THE RISE OF MODERN FINANCE, 128 (1990).  This National Book Award winner tells a 
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249 See GREIDER, supra note 243, at 254, for a history on the origins of the Federal Reserve. 
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northeastern financiers.  The dismal performance of the passive Fed that 
raised interest rates during the Great Depression is now legendary.250 

With this political history in mind, in what follows, I portray the Fed 
as a political entity bearing the distinguished DNA of our national political 
economy of banking.  I argue here that the Fed seeks to mask its political 
power in complex mathematical models of the economy devoid of 
connection to, or responsibility for any of the messy problems of American 
economic life such as racism, the role of bank regulation and monetary 
policy in distributing the wealth of the nation.251  

With this political history in mind, in what follows, I portray the Fed 
as a political entity bearing the distinguished DNA of our national political 
economy of banking.  I argue here that the Fed seeks to mask its political 
power in complex mathematical models of the economy, devoid of 
connection to, or responsibility for any of the messy problems of American 
economic life such as racism, the role of bank regulation and monetary 
policy in distributing the wealth of the nation.   

B. The Fed Must Be Mandated to Develop Thick Macroeconomic 
and Financial Systemic Risk Models for the Growing Wealth 

Inequality. 

 The Federal Reserve conducts a triennial survey of the distribution 
of wealth. In 2014, Chairman Janet L. Yellen highlighted the importance of 
this survey of consumer finances in examining the increasing concentration 
of wealth at the very top of our economic distribution.  Yellen sounded a 
clarion call to consider the deep social, economic and political impact of 
this unequal distribution: 
 

It is no secret that the past few decades of widening 
inequality can be summed up as significant income and 
wealth gains for those at the very top and stagnant living 
standards for the majority. I think it is appropriate to ask 
whether this trend is compatible with values rooted in our 

																																								 																					
250 See supra Section II.A.1 for a discussion on the failures of Ben’s Fed during the Great 
Depression. 
251 PIKETTY, supra note 92. 
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nation's history, among them the high value Americans have 
traditionally placed on equality of opportunity.252   
 

 There is recent evidence that Fed Board economists are beginning to 
use this data to learn about the essential components of the racial and wealth 
disparities that drive vulnerability to market predation.253 However, this 
preliminary descriptive investigation of racial wealth variables is a 
necessary, but not sufficient condition, to build more sophisticated models 
of both macroeconomic and systemic risk arising from the conditions of 
racial discrimination in housing finance markets and the historic wealth 
disparity between blacks and whites. 
 Can the Fed be expected to build more sophisticated macroeconomic 
or financial systemic risk models to incorporate the role of racial wealth 
differences in assessing the vulnerabilities to the financial system?  The 
answer is no, at least not immediately, according to leading academic 
researchers, the thin models of macroeconomic mapping of the dynamics of 
inequality is still at a very rudimentary stage.254 
Mian and Sufi, tell us that: 
 

The distribution of income/wealth matters a great deal for 
thinking about the macro-economy. Convincing some of this 
fact is not easy — many continue to work within a modeling 
framework in which all distributional considerations are 

																																								 																					
252 Janet L. Yellen, Chairman, Bd. of Governors of the Fed. Reserve, Perspectives on 
Inequality and Opportunity from the Survey of Consumer Finances Chair Janet L. Yellen, 
Speech at the Conference on Economic Opportunity and Inequality, Federal Reserve Bank 
of Boston (Oct. 17, 2014), available at 
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253 THOMPSON, JEFFREY P. & GUSTAVO A. SUAREZ, FEDERAL RESERVE BOARD DIVISIONS 
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assumed away, the so-called “representative-agent” 
framework.255  
 

 Therefore, although one might welcome a revolutionary insight from 
policymakers on the Board, the limitations of the field of macroeconomics 
will prove to be a drag on future possibilities for the necessary policy 
change that I call for here.  

C. The Fed Must Identify and Incorporate Social and Political 
Financial Patterns of Exploitation in Models of Systemic Risk. 

 My discussion of the history of racial discrimination in housing 
above supports this proposal.  In addition, Nobel laureates Akerlof and 
Shiller argue persuasively that the nature of free markets makes predation 
and manipulation inevitable features of most markets256 Akerlof and Shiller 
provide further support from the field of economics for my argument that 
the Fed should include these longstanding patterns of market manipulation, 
including racial discrimination in systemic risk models of how our economy 
works.  

D. The Fed Must Understand and Incorporate the Regulatory 
Implications of Piketty’s Insight 

 According to Nobel Prize winner Paul Krugman’s review of 
CAPITAL IN THE TWENTY-FIRST CENTURY, Piketty has sparked a revolution 
in our understanding of long-term trends in inequality concluding that 
Piketty work is: 

 
A tour de force of economic modeling, an approach that 
integrates the analysis of economic growth with that of the 
distribution of income and wealth. This is a book that will 
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change both the way we think about society and the way we 
do economics.257 
 

 Piketty’s intervention in economic analysis of inequality is not 
without critics. Krugman highlights the objections of influential University 
of Chicago macroeconomist Robert Lucas:  
 

 Some economists (not to mention politicians) tried to shout 
down any mention of inequality at all: “Of the tendencies that 
are harmful to sound economics, the most seductive, and in 
my opinion the most poisonous, is to focus on questions of 
distribution.” 258 
 
If Krugman, but not Lucas, is right about the importance of Piketty’s 

economic models of inequality, we must ask the Fed to engage this insight 
directly and fashion an intellectually defensible response 

Yale law professor David Grewal understands the connection 
between law, financial regulation and Piketty’s insight.  In his review of 
Piketty’s scholarship, Grewal sees the legal regulatory implication of 
Piketty’s insight.  For Grewal, Piketty’s insight creates an opportunity to 
develop an agenda exploring the legal rules that structure and enforce 
capitalism.259 

																																								 																					
257 Paul Krugman, Why We’re in a New Gilded Age, NEW YORK REVIEW OF BOOKS (May 
8, 2014) (book review) (reviewing THOMAS PIKETTY, supra note 92) 
http://www.nybooks.com/articles/2014/05/08/thomaspikettynewgildedage/. 
258 Id. 
259 David Singh Grewal, The Laws of Capitalism, 128 HARV. L. REV. 626, 628 (2014) 
(book review) (asserting that PIKETTY, supra note 92, “prompted discussion of inequality, 
financial regulation, and political economy across an unusually wide spectrum”).  For 
further valuable contributions to our understanding of capitalism as a legal order, see 
STEVEN A. RAMIREZ, LAWLESS CAPITALISM: THE SUBPRIME CRISIS AND THE CASE FOR AN 
ECONOMIC RULE OF LAW (2012) and Timothy A. Canova, Financial Market Failure as a 
Crisis in the Rule of Law: From Market Fundamentalism to a New Keynesian Regulatory 
Model 3 HARV. L. & POL’Y REV. 369 (2009). 
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E. The Fed Must Have an Integrated Monitor of Household Debt 
Levels and Consider Systemic Risk Implications of Imprudent 

Levels of Such Debt. 

As income and wealth inequality rise, the gap for the bottom 90% is 
filled with imprudent personal debt.  The Financial Crisis Inquiry 
Commission,260 Mian and Sufi261, and Raghuram G. Rajan262 all make the 
point that consumer debt is a canary in the coal mine for systemic risk.  I am 
persuaded by these insights and empirical evidence.  Therefore, I urge that 
the Fed and possibly FSOC incorporate undue expansions of consumer debt 
into models of financial systemic risk and macroeconomic predictions.  

V. CONCLUSION 
“[A]lthough the financiers bear the primary responsibility for the depression, I do 
not think they can be blamed for it – implying moral censure – any more than one 
can blame a lion for eating a zebra. Capitalism is Darwinian.”263 

- Richard Posner 
Judge for the United States Court of Appeals for the Seventh Circuit  

 
As I have discussed, contrary to the conventional wisdom that “the 

Federal Reserve does not have a role in creating or ameliorating the 
problem of economic inequality in America,” my analysis of the Financial 
Crisis of 2008 directly implicates the Fed in a central role before the crisis. 
The Fed’s program of radical deregulation of financial markets and new 
financial products set the stage for a market without fences in which the 
lions ate the zebras. 

During the crisis the Fed’s failure to see the converging nodes of the 
interdependent networks of a transformed global financial system meant 
that it was caught unawares. It did not have a plan; it resorted to its 
ideological pre-commitments as the basis for distributing emergency 
lending worth 12.8 trillion dollars.   

																																								 																					
260 FINANCIAL CRISIS INQUIRY REPORT, supra note 9, at 83-101. 
261 See generally ATIF MIAN & AMIR SUFI, HOUSE OF DEBT: HOW THEY (AND YOU) 
CAUSED THE GREAT RECESSION, AND HOW WE CAN PREVENT IT FROM HAPPENING AGAIN 
(2014). 
262 See generally RAGHURAM G. RAJAN, FAULT LINES (2010). 
263 A FAILURE OF CAPITALISM, supra note 193, at 284 (emphasis in original). 
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In this article I do not take up the question of the Fed’s democratic 
accountability for this enormous control of the wealth of this nation during 
the crisis and for many years in the future.  Among the many questions that 
invite my attention for future research are: the matter of democratic 
accountability and transparency of Federal Reserve powers; what is the 
meaning of the transformation of the New Deal banking safety net requiring 
separation of insured deposits from speculative investments, regulated 
capital levels to internalize and restrain risk in exchange for emergency 
lending to respond to banking sector panics?  Have we entered a new era in 
which the genie of regulatory control of financial innovation and its 
attendant risks cannot be put back into the bottle? Is the “Bernanke 
Doctrine” of rescuing private financial firms without regulation or 
requirements for traditional cash buffers to protect taxpayers or transparent 
fully explanatory balance sheets now a fait accompli? 

Who is responsible for ensuring that homeownership, the 
centerpiece of middle- and working-class wealth potential, is financed with 
stable, suitable financial products that lead to eventual ownership?  
Transitory occupancy of homes that never yield real wealth, or the 
community stability associated with the pride of eventual complete 
ownership is a cruel economic hoax. A central role of government is to 
mediate the market forces that manipulate the deep longing for participation 
in homeownership as a fundamental marker of economic citizenship.264 And 
the central question for extended academic and policy discussion on this 
issue should be: What can the Fed do about inequality?265 

																																								 																					
264 See, e.g., Franklin D. Roosevelt, 1944 State of the Union Address (Jan. 11, 1944) (“We 
have come to a clear realization of the fact that true individual freedom cannot exist 
without economic security and independence . . . We have accepted, so to speak, a second 
Bill of Rights under which a new basis of security and prosperity can be established for 
all—regardless of station, race, or creed.  Among these [is] . . . [t]he right of every family 
to a decent home.”) 
265 Here, I am echoing Yellen’s own comments during her nomination hearing.  See Yellen 
Nomination, supra note 1, at 4-36.  “[W]e have seen a huge rise in income inequality . . . .  
It is not that we have not had pretty strong productivity growth for much of this time in the 
country. But the disproportionate share of those gains have gone to the top ten percent, and 
even to the top one percent. So this is an extremely difficult and, to my mind, very 
worrisome problem.” Id. 
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OPEN FOR BUSINESS:  
ILLINOIS COURTS AND PARTY POLITICS 

 
Michael H. LeRoy*

 

Illinois suffers from the most partisan system in the nation for electing judges— a 
system that erodes the independence of courts from politics.  
 
Politics, Not Merit, Is the Crux of Selection for Illinois Judges:  Judges at every 
court level must declare as a Democrat or Republican when they first run for 
office.  This makes it easy for special interest groups, businesses, labor unions, 
trial lawyers, and political parties to donate heavily to judicial candidates.  Illinois 
is among the few states with no formal merit process at any point in selecting 
judges. 
 
Elections for Illinois Judges Are Giant Magnets for Out-of-State Campaign 
Contributions:  Justice Lloyd Karmeier, a Republican with strong backing from 
big business, and his Democratic opponent spent $9.3 million on a supreme court 
seat for a sparsely populated rural district.  Democrats play the money game, too.  
Up for a retention vote, Justice Thomas Kilbride received more than $2 million 
from the state Democratic Party and labor unions. 
 
Illinois’ Partisan Elections Mimic Influence Peddling in Legislative Elections:  
Partisan judicial campaigns produce court rulings that set major public policies in 
Illinois.  Behind these decisions, large corporations, powerful labor unions, 
wealthy trial lawyers, and entrenched political parties exploit the state’s partisan 
elections.	 	This study identifies four major Illinois supreme court rulings that bear 
earmarks of campaign influence from big donors.  
 
The General Assembly Overpays Illinois Judges:  Since 1983, the General 
Assembly has implemented an opaque process that overpays judges. Illinois’ 
appellate judges rank second in the nation for pay.  Supreme court justices are 
paid $220,873; and intermediate appellate justices are paid $207,882.  Trial 
judges in Illinois rank third in the U.S. with pay of $190,758.  This pay 
arrangement raises questions about the independence of the judiciary from the 
General Assembly in lawsuits over pension reforms and legislative redistricting.  
 
 
  
 

* Professor at the University of Illinois at Urbana-Champaign’s School of Law and 
Employment Relations and a Professor at the Illinois College of Law. 
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Some Illinois Judges Game the Election System:  Illinois’ system of electing judges 
greases the way for unethical conduct.  Judges who are up for retention elections 
have “retired” and filed as “new” candidates in the general election.  By doing 
so, they avoid the 60% retention requirement and need only 50% plus one vote for 
a new term. No rule prohibits this subterfuge.  
 
Illinois Lacks an Effective Discipline Board for Judges:  Unlike many states, 
Illinois has an outdated code of judicial conduct that fails to address the growing 
influence of money in judicial campaigns.  This problem is magnified by Illinois’ 
highly ineffective judicial ethics board.  A recent audit reported that the public had 
over 300 unanswered complaints against judges, some alleging misconduct and 
mental incapacity.  When the public complains about a judge, the board issues 
discipline in less than one percent of these cases. 
 
Illinois should follow other states by adopting more stringent campaign 
regulations, patterned after the revised ABA Model Code, for judges and judicial 
candidates.  More broadly, Illinois should abolish partisan elections and replace 
them with a non-partisan commission of non-lawyer citizens, lawyers, and judges 
to select and retain judges on merit.  
 

I. INTRODUCTION 
A. Context for Partisan Elections and Judicial Ethics 

The Illinois General Assembly and governor are ridiculed for 
partisan politics—Illinois courts are not seen, however, as part of this 
problem.  But my study shows that Illinois courts are similarly mired in 
legalized influence peddling.  The state’s partisan elections for judges 
produce court rulings that set major public policies and nullify jury awards 
of billions of dollars.  Leading up to these supreme court cases, large 
campaign donations to justices have left footprints of influence from 
corporations, labor unions, trial lawyers, and political parties.  

My study adds to a literature that examines partisan elections for 
judges. 1  I demonstrate how structural influences impinge on the 
																																								 																					
1 For an insightful essay published a century ago on this matter, see generally Samuel 
Rosenbaum, Election of Judges, or Selection?, 9 ILL. L. REV. 489 (1915).  In his piece, 
Rosenbaum establishes that: 
 

The candidates for the bench usually occupy minor 
places far down on the ballot, and are swept into office 
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independence of Illinois courts.  These courts are shaped by the Democratic 
and Republican parties and General Assembly.  Illinois does not use merit 
selection for judges.  Illinois simply labels judges by their political party.  
The General Assembly sets judicial salaries at near-record levels.  This pay 
practice raises additional questions about the independence of Illinois 
courts.  

Illinois judges engage in political campaigning that other states 
strictly prohibit.  Meanwhile, Illinois’ outdated Code of Judicial Conduct 
fails to deal with millions of dollars that fuel these elections.  In sum, 
Illinois courts mimic the state’s corruption-prone political branches. Its 
judges are not corrupt, so far as the evidence shows—but by campaigning 
so much like elected politicians, some judges exercise influence-tinged 
power that makes them campaign like legislators, and colors their rulings as 
usurpations of legislative power. 

																																								 																																								 																																								 																																	 	
by the success of their party ticket . . . . Furthermore, 
the final choice is left to a body of voters who, as a 
class, have little conception of the duties and technical 
requirements of the office, and have not the training 
necessary to a right understanding of them.  Yet in 
every state in the Union but thirteen, the entire 
judiciary, from the Supreme Court down to the justices 
of the peace, are elected by popular vote. 
 

Id. at 489-90.  See generally David W. Adamany, The Party Variable in Judges’ Voting:  
Conceptual Notes and a Case Study, 63 AM. POL. SCI. REV. 57 (1969); Kathleen L. Barber, 
Ohio Judicial Elections—Nonpartisan Premises with Partisan Results, 32 OHIO. ST. L. J. 
762 (1971); Mark A. Behrens & Cary Silverman, The Case for Adopting Appointive 
Judicial Selection Systems for State Court Judges, 11 CORNELL J.L. & PUB. POL’Y 273 
(2002); Thomas E. Brennan, Nonpartisan Election of Judges:  The Michigan Case, 40 SW. 
L.J. 23 (1986); W. St. John Garwood, Democracy and the Popular Election of Judges:  An 
Argument, 16. SW. L.J. 216 (1962); Charles Gardner Geyh, Why Judicial Elections Stink, 
64 OHIO. ST. L.J. 44 (2003); Henry R. Glick & Craig F. Emmert, Selection Systems and 
Judicial Characteristics:  The Recruitment of State Supreme Court Judges, 70 JUDICATURE 
228 (1987); Kermit L. Hall, Progressive Reform and the Decline of Democratic 
Accountability:  The Popular Election of State Supreme Court Judges, 1850 –1920, 9 AM. 
B. FOUND. RES. J. 345 (1984); Donald W. Jackson & James W. Riddlesperger, Jr., Money 
and Politics in Judicial Elections:  The 1988 Election of the Chief Justice of the Texas 
Supreme Court, 74 JUDICATURE 184 (1991); Kathleen Hall Jamieson & Bruce W. Hardy, 
Will Ignorance & Partisan Election of Judges Undermine Public Trust in the Judiciary?, 
DÆDALUS , Fall 2008, at 11; Jared Lyles, The Buying of Justice:  Perversion of the Legal 
System Through Interest Groups’ Involvement with the Partisan Election of Judges, 27 L. 
& PSYCH. REV. 121 (2003); Michael S. Kang & Joanna M. Shepherd, Judging Judicial 
Elections, 114 MICH. L. REV. 929 (forthcoming Apr. 2016) (book review).  
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B. Overview of Article 
 Section II.A of this article explains how Illinois’ method for 

selecting judges is seriously flawed.2  Elections align judges with political 
parties, and strategically labels them for wealthy donors who influence 
public policies.  Constitutional theory from the Federalist Papers also 
suggests that this method fails to attract the brightest and most principled 
lawyers to the bench.3  On the other hand, this system tends to attract 
judicial candidates who are able to campaign like politicians.  The result is 
that this highly partisan process hinders the judiciary’s fulfillment of its 
apolitical role.  
 Section II.B examines how Illinois overpays judges. 4   This is 
worrisome because the pay system has been controlled by an obscure board 
whose members are named by the General Assembly.5  The scheme shields 
lawmakers from direct scrutiny because the board’s recommendations 
become law by default if the General Assembly fails within thirty days to 
reject them.6   Compounding the pay problem, judicial productivity in 
Illinois is declining.7 Considered as a whole, the system aligns the monetary 
interests of overpaid judges with their legislative benefactors—and while 
there is no evidence that the pay process compromises judicial integrity, it 
deprives taxpayers of accountability and transparency.   

Section II.C exposes judicial misconduct related to partisan 
elections. 8   Some Illinois judges who have barely survived retention 
elections (contests with no opponent) “game” their next election by retiring 
from office and declaring themselves as new candidates in a general 
election.9  This lowers the threshold for winning election from sixty percent 
to fifty percent plus one vote.  The retire-to-run ruse conflicts with the 
intent of the Illinois Constitution, and it reveals character flaws in some 
judges. 

Section III.A explores how partisan judicial elections compromise 
the independence of Illinois courts.10  Multi-million dollar support from 

																																								 																					
2 Infra notes 20-39. 
3 Infra notes 30-35. 
4 Infra notes 40-69. 
5 Infra notes 40-41. 
6 Infra notes 42-45. 
7 Infra notes 58-59. 
8 Infra notes 70-90. 
9 Infra notes 76-79, 81-82. 
10 Infra notes 91-109. 
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business groups for a Republican supreme court justice enabled him to vote 
to reverse multi-billion dollar judgments against State Farm Insurance and 
Phillip Morris.11  Likewise, large campaign donations to two Democratic 
justices by their party, as well as by unions and trial lawyers, enabled them 
to vote in major cases to broaden tort liability for medical providers.12  

Section III.B explains how the Illinois Judicial Code of Conduct is 
toothless and outdated.13  Illinois waited more than a decade after the 
American Bar Association passed its Model Code of Judicial Conduct 
before it adopted the new rules.14  Even then, Illinois adopted only parts of 
the Model Code, and it avoided stringent standards for political 
campaigning.15  I compare how other states aggressively regulate campaign 
activities for judicial candidates.16 

Section III.C compares the inactivity in code enforcement in Illinois 
to recent U.S. Supreme Court decisions that deal with similar problems in 
other states.17  In two cases involving partisan elections, the Court has ruled 
that judicial campaigning violated the constitutional rights of citizens.18  In a 
third case involving non-partisan judicial elections, the Court upheld a state 
bar’s sanction of a candidate who wrote a letter to solicit donations.19  When 
these cases are compared to controversial Illinois judicial campaigns, the 
implication is that Illinois judges are not held accountable for 
compromising judicial independence.  

In Section IV, I offer several recommendations.  Illinois should (1) 
abolish partisan elections for judges, (2) update and strengthen its judicial 
code to restrain influence peddling by donors, and (3) increase funding and 
staffing for currently ineffective judicial ethics board. 
	  

																																								 																					
11 Infra notes 94-95, 98-102. 
12 Infra notes 103-07. 
13 Infra notes 110-33. 
14 Infra note 120. 
15 Infra note 131. 
16 Infra notes 132-33. 
17 Infra notes 134-39. 
18 Infra notes 137, 139. 
19 Infra note 138.  
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II. STRUCTURAL INFLUENCES OF POLITICS ON 
ILLINOIS JUDGES 
A. Selection Processes 

The Illinois Constitution establishes a supreme court, appellate 
courts, and circuit courts.20 Illinois citizens elect judges.21  Circuit judges 
serve terms of six or four years; appellate judges serve ten-year terms.22  A 
judge must run in a general election, sometimes against an opponent, for a 
first term.  In these situations, state law mandates partisan elections at the 
three levels.23  Thereafter, judges who run for another term must win at least 
sixty percent of the votes cast in a non-partisan retention election.24  By this 
time, their party affiliation is known to groups that donate heavily in these 
elections. 

These selection methods are the result of a statewide vote for a new 
constitution in 1970.  The Illinois State Bar Association and the Chicago 
Bar Association advocated merit selection of judges and put this idea on the 
ballot.25  Voters favored Proposition 2A, providing for partisan election of 
judges, thus defeating merit selection in Proposition 2B.26 

This vote kept Illinois in a tiny minority of states that run judicial 
elections like elections for legislators and executive branch officers.  Only 
eight states have partisan elections for their court of last resort.27  In 
																																								 																					
20 ILL. CONST. art. VI, § 1.  
21 See id. § 12(a) (“Supreme, Appellate and Circuit Judges shall be nominated at primary 
elections or by petition.”).  
22 Id. § 10; see also About the Courts in Illinois, ILLINOIS COURTS, 
http://www.illinoiscourts.gov/General/CourtsInIL.asp (last visited Feb. 21, 2017) (“Circuit 
Judges are elected for a term of six years; Associate Judges are appointed . . . for a four-
year term.”). 
23 46 ILL. COMP. STAT. ANN. 5/7(1) (West 2010).  
24 ILL. CONST. art. VI, § 12. 
25 History of Reform Efforts:  Illinois, NATIONAL CENTER FOR STATE COURTS, 
http://www.judicialselection.us/judicial_selection/reform_efforts/failed_reform_efforts.cfm
?state=IL (last visited Oct. 17, 2016) (establishing that the Illinois State Bar Association 
and the Chicago Bar Association worked for two decades to put merit selection on the 
ballot leading up to the 1970 referendum and that, even after the merit option was voted 
down, these groups continued to advocate for this selection method). 
26 Id. (confirming that Proposition 2A prevailed by 146,000 votes).  
27 Bill Raftery, 8 States Continue to Have Partisan Elections for Their Top Courts; A Look 
at Legislative Efforts to Move to Nonpartisan, GAVEL TO GAVEL (Mar. 9, 2015), 
http://gaveltogavel.us/2015/03/09/8-states-continue-to-have-partisan-elections-for-their-
top-courts-a-look-at-legislative-efforts-to-move-to-nonpartisan/.  In addition to Illinois, the 
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addition, Illinois is among only thirteen states with no merit commission for 
judges, and only eleven states with partisan election of general jurisdiction 
judges.28  

Why is this a problem?  To begin, when donors and voters see a 
political label next to a judge’s name, this signals that the candidate shares 
the party’s values.  Thus, a judge is forever identified as Republican or 
Democratic even when these labels are not used in a retention election. 
Campaign donors—especially business groups, labor unions, trial lawyers, 
and political parties—are able to make calculated decisions about investing 
in judicial candidates.29  The fact that these donors give millions of dollars 

																																								 																																								 																																								 																																	 	
other states that hold partisan elections for judges are Alabama, Louisiana, Michigan, New 
Mexico, Ohio, Pennsylvania, and Texas.  Id.  However, three of these states have one or 
more non-partisan methods for nominating or selecting justices, thus diluting the influence 
of partisan politics.  In New Mexico, a judicial nominating commission provides the 
governor with recommended candidates to fill vacancies; and political parties are allowed 
to run candidates against the merit-appointed candidate in primary elections.  Id.  In Ohio, 
candidates first run in partisan primaries, but the winners appear on the ballot during the 
general election without party designations.  Id.  Michigan elects its state supreme court 
justices in nonpartisan elections, but candidates are nominated by political parties at 
statewide conventions.  
28 U.S. DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, NCJ 242850, STATE COURT 
ORGANIZATION (2013), Map 3 at 6 (depicting Illinois among twelve other states with no 
judicial commission), Map 4 at 6 (depicting Illinois among ten other states with partisan 
election of general jurisdiction judges).  
29 See generally BILLY CORRIHER, PARTISAN JUDICIAL ELECTIONS AND THE DISTORTING 
INFLUENCE OF CAMPAIGN CASH, CTR. FOR AMERICAN PROGRESS (2012), 
https://www.americanprogress.org/issues/civil-liberties/report/2012/10/25/42895/partisan-
judicial-elections-and-the-distorting-influence-of-campaign-cash/, for a discussion on the 
increase in judicial campaign contributions and overall divisiveness in those states that 
elect or nominate judicial candidates in partisan races. 
 

Why are partisan judicial races so much more 
expensive than nonpartisan contests?  One answer 
could be that potential campaign donors find it easier to 
donate money in these races.  In states with partisan 
judicial elections, there is a ready-built infrastructure 
for “bundling” donations in place, with state parties 
acting as conduits for special interests. 

 
Id. at 2. For a specific illustration, see ILLINOIS STATE BOARD OF ELECTIONS, 
CONTRIBUTIONS LIST, 
https://www.elections.il.gov/CampaignDisclosure/ContributionsSearchByAllContributions.
aspx (search with “The Illinois Chamber PAC” as “Last or Only Name” and “10/29/2004” 
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to high-level candidates signifies their confidence that party affiliation 
reliably predicts a judge’s key votes in future cases. 

The nation’s constitutional founders envisioned independence for 
courts, framed in a theory of separation of powers.30  While they saw the 
judiciary as the weakest branch,31 they conferred special legitimacy to 
courts by conceiving them as an intermediate body to protect citizens from 
the stronger branches. 32   Illinois’ constitution enacts this theoretical 
foundation by expressly defining judicial power as distinct from others.33  

The state’s partisan election system works against this core 
principle, however, by encouraging judges to campaign like everyday 
politicians.  As a result, judicial independence is compromised.  Judges are 
open game for political factions that compete to control the other branches.  
Thus, the people lose an important constitutional check against a partisan 
faction that can marginalize minority groups. 

Illinois’ method for selecting judges also affects the quality of 
judging.  Alexander Hamilton theorized that judges need years to 
understand precedents on which they base their decisions.34  Judges should 

																																								 																																								 																																								 																																	 	
as “Received Date”) (reporting on a contribution made by the Illinois Chamber PAC to 
Justice Lloyd A. Karmeier in the amount of $20,000 on October 29, 2004).  
30 See THE FEDERALIST NO. 78, at 401-08 (Alexander Hamilton) (George W. Carey & 
James McClellan eds., 2001)  (stating the theory that the judiciary is independent of the 
political branches).  “[T]he judiciary, on the contrary, has no influence over either the 
sword or the purse; no direction either of the strength or of the wealth of the society; and 
can take no active resolution whatever.  It may truly be said to have neither FORCE nor 
WILL, but merely judgment . . . .” Id. at 402. 
31 Id. (“[L]iberty can have nothing to fear from the judiciary alone, but would have every 
thing to fear from its union with either of the other departments . . . that as, from the natural 
feebleness of the judiciary, it is in continual jeopardy of being overpowered, awed, or 
influenced by its co-ordinate branches . . . .”). 
32 Id. (“It is far more rational to suppose, that the courts were designed to be an 
intermediate body between the people and the legislature, in order, among other things, to 
keep the latter within the limits assigned to their authority.”).  
33 ILL. CONST. art. II, § 1 (“The legislative, executive and judicial branches are separate.  
No branch shall exercise powers properly belonging to another.”). 
34 THE FEDERALIST NO. 78, supra note 30, at 407 (voicing concerns that judges should not 
exercise arbitrary discretion).  To counteract this possibility, Hamilton urged that judges 
“should be bound down by strict rules and precedents, which serve to define and point out 
their duty in every particular case that comes before them . . . .”  Id.  He understood that “it 
will readily be conceived from the variety of controversies which grow out of the folly and 
wickedness of mankind, that the records of those precedents must unavoidably swell to a 
very considerable bulk, and must demand long and laborious study to acquire a competent 
knowledge of them.”  Id.   
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have high intellect and sound character, an unusual combination; and to 
attract these people, judges should be shielded from political pressure.35  
Illinois is heedless to these concerns.  The state runs partisan judicial 
elections— on the same ballot, at the same time, and with the same 
background issues— as for politicians.  Politics, not merit, is the crux of 
selection for Illinois judges. 

Compounding this problem, Illinois differs from most states by 
failing to use commissions to screen candidates for judicial office.36  While 
maintaining this standard-less system, Illinois has ignored legal experts who 
advocate merit selection.37  

This partisan system allows money to shake hands with Illinois 
candidates for judicial office.  By anchoring judicial office to the 
Democratic and Republican parties, Illinois is the nation’s leading money 
magnet for out-of-state campaign donations.38  And ironically, Illinois’ 

																																								 																					
35 Hamilton understood that “few men in the society . . . will have sufficient skill in the 
laws to qualify them for the stations of judges.”  Id.  Furthermore, Hamilton remarked that 
“making the proper deductions for the ordinary depravity of human nature, the number 
must be still smaller of those who unite the requisite integrity with the requisite 
knowledge.”  Id.  Finding judges with high intellect and character would therefore require 
unusual independence from political influences and long tenure.  In particular, Hamilton 
concluded: 
 

[T]he government can have no great option between fit 
character; and that a temporary duration in office, 
which would naturally discourage such characters from 
quitting a lucrative line of practice to accept a seat on 
the bench, would have a tendency to throw the 
administration of justice into hands less able, and less 
well qualified, to conduct it with utility and dignity.   
 

Id.  
36 Methods of Judicial Selection, AMERICAN JUDICATURE SOCIETY (2015), 
http://www.judicialselection.us/judicial_selection/methods/judicial_nominating_commissio
ns.cfm?state.  For an example of a screening process that filters out an unfit candidate in 
another state, see generally In re Nocella, 79 A.3d 766 (Pa. Ct. Jud. Disc. 2013). 
37 NATIONAL CENTER FOR STATE COURTS, supra note 25. 
38 REPORT: ILLINOIS HAD HIGHEST SHARE OF OUTSIDE SPENDING IN 2014 STATE SUPREME 
COURT ELECTIONS, PROGRESS ILLINOIS (Nov. 5, 2015), 
http://www.progressillinois.com/posts/content/2015/11/05/report-illinois-had-highest-
share-outside-spending-2014-state-supreme-court. For a specific illustration, see ILLINOIS 
STATE BOARD OF ELECTIONS, CONTRIBUTIONS LIST, 
https://www.elections.il.gov/CampaignDisclosure/ContributionsSearchByAllContributions.
aspx (search with “Morgan Stanley” as “Last or Only Name” and “10/7/2004” as 
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partisan system has led to its entrenched supreme court— ironic because 
elections are meant to give voters more influence than merit commissions, 
and should therefore expose candidates to more turnover.  If justices fully 
serve their current terms, they will average 19.2 years of unbroken tenure.39 

 
B.  Judicial Salaries and the General Assembly 

Illinois’ method for determining pay for judges strips another layer 
of separation from party politics.  A 1982 law created a continuous process 
for raising pay for judges. 40   The General Assembly formed the 
Compensation Review Board, an obscure public body, to adjust salaries for 
all state officers, including judges.41  This 12-person board is appointed by 
Speaker of the House, House Minority Leader, Senate President, and Senate 
Minority Leader, underscoring the General Assembly’s control over the 
livelihoods of judges.42  The board determines pay for public offices and 
reports its recommendations to the General Assembly.43   Because the 
constitution forbids reduction of judicial salaries, the board can only 
																																								 																																								 																																								 																																	 	
“Received Date”) (reporting on a contribution made by Morgan Stanley to Justice Lloyd A. 
Karmeier in the amount of $25,000 on October 7, 2004).  See also SCOTT GREYTAK ET AL., 
BANKROLLING THE BENCH: THE NEW POLITICS OF JUDICIAL ELECTIONS 13 (2015), 
http://newpoliticsreport.org/app/uploads/JAS-NPJE-2013-14.pdf (reporting that Illinois and 
Tennessee had the most expensive retention elections of the 2013-14 campaign season). 
Illinois state supreme court Justice Karmeier’s election was ranked first in the nation for 
“Non-Candidate Spending Total,” at $3,043,620.45, and for percent of “Non-Candidate 
Spending,” at 90.8%.  Id. at 68. 
39 This information was compiled from Meet the Illinois Supreme Court Justices, ILLINOIS 
COURTS, http://www.illinoiscourts.gov/supremecourt/meetsupremecourt.asp, which lists 
Thomas L. Kilbride (Democratic, 2000-2020), Charles E. Freeman (Democratic, 1990-
2020), Robert R. Thomas (Republican, 2000-2020), Mary Jane Theis (Democratic, 2010-
2022), Rita B. Garman (Chief Justice) (Republican, 2001-2022), Lloyd A. Karmeier 
(Republican, 2004-2024), and Anne M. Burke (Democratic, 2006-2018) as the current 
Illinois state supreme court justices. 
40 See 53 ILL. COMP. STAT. ANN. 290/1 (establishing salaries for state officials, including 
judges).  The Act increased judicial salaries beginning in 1983, when the state was directed 
to pay the higher amount of the increased rate set forth in the statute or the amount set by 
the Compensation Review Board.  Id.  This pay salary applied to all judicial offices. 53 ILL. 
COMP. STAT. ANN. 290/3.1-3.3 (West 2010).  
41 The Compensation Review Act created this Board, and empowered it to evaluate and 
adjust salaries.  63 ILL. COMP. STAT. ANN. 120/1. 
42 Judicial Salary Tracker, Illinois, NAT’L CTR. FOR STATE COURTS, 
http://www.ncsc.org/microsites/judicial-salaries-data-tool/home/Special-Reports/How-
States-Set-Salaries/Illinois.aspx. 
43 Id.  
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recommend no change or a pay raise.44  The law frustrates public airing of 
judicial pay.  Instead, it automatically executes the pay recommendation if 
the General Assembly does not vote to reject it within 30 session days.45  

Quinn v. Donnewald challenged this process, arguing that pay raises 
could not be made constitutionally by the inaction of the General 
Assembly.46  Justices on the Illinois supreme court— who stood to benefit 
from this backdoor process— upheld the pay plan.47  The court weakly 
rationalized the pay practice on grounds that fifteen other states set pay 
similarly.48  More recently, in Jorgensen v. Blagojevich, the Illinois supreme 
court protected their own pay, holding that a governor’s veto of a cost of 
living adjustment for judges was unconstitutional.49   

The annual cost of living adjustment has been repealed since 2009.50  
But these laws do not necessarily prohibit other ways to increase judicial 
salaries, nor do they abolish the Compensation Review Board.  This leaves 
an unclear picture of how judges’ salaries are now set.  The National Center 
for State Courts (NCSC) currently says that pay recommendations are set by 
the board.51  My inquiry did not reveal, however, membership on this board, 
nor was I able to verify its existence.52   

This long running pay system shows that the General Assembly and 
Governor fight over who sets pay for judges.  NCSC’s current national 
survey of judicial pay shows that the General Assembly has won this battle, 
leading to exceptionally high salaries for their robed colleagues. Pay for 
Illinois’ appellate judges ranks second in the nation.53  The state’s supreme 

																																								 																					
44 See ILL. CONST., art. VI, § 14 (forbidding reduction in pay for judges). 
45 63 ILL. COMP. STAT. ANN. 120/5 (West 2010).  If the General Assembly fails to adopt a 
resolution regarding the Board’s in 30 session days, the Board’s recommended salaries take 
effect and the General Assembly is required to appropriate funds to pay those salaries.  63 
ILL. COMP. STAT. ANN. 120/6 (West 2010). 
46 483 N.E.2d 216 (Ill. 1985).  
47 Id. at 223. 
48 Id. at 219. 
49 811 N.E.2d 652 (Ill. 2005).  
50 63 ILL. COMP. STAT. ANN. 120/5.6-5.9, 6.1-6.4 (West 2010).  
51 Judicial Salary Tracker, Illinois, supra note 42. 
52 See Illinois Board, Commission, Task Force and Council List, ILLINOIS.GOV, 
https://www.illinois.gov/sites/bac/SitePages/AppointmentsListing.aspx (listing all Illinois 
state commissions and boards but failing to reveal the existence of the Illinois 
Compensation Review Board). 
53 For a broader discussion of pay for judges, compare Stephen J. Choi, G. Mitu Gulati & 
Eric A. Posner, Are Judges Overpaid? A Skeptical Response to the Judicial Salary Debate, 
1 J. OF LEGAL ANALYSIS 47 (2009) (finding little evidence that raising salaries improves 
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court justices are paid $220,873; and intermediate appellate justices are paid 
$207,882.54  Trial judges rank third in the nation with pay of $190,758.55 

These lofty salaries are made without regard to judicial productivity.  
From 2004 to 2012, pay for Illinois judges rose 29% due to raises and hiring 
of more judges.56  Meantime, felony caseloads dropped 13%.57  Illinois 
judges averaged 4,553 total cases (criminal and civil) in 2009.  Busier 
judges in Wisconsin (6,611 total cases) and Indiana (4,983 total cases) 
earned about $50,000 less.58  The Illinois supreme court also registered 
declining productivity.59 

The co-mingling of monetary interests of Illinois judges and 
legislators is also suggested by their gold plated pension plans.  A recent 
analysis shows that nearly 40 percent of the state’s 789 retired judges make 
more money in pensions than when they sat on the bench.60  The average 
annual judicial pension in 2015 was $132,426, about $25,304 more in 
retirement than they were paid in their final salaries.61  Similarly, 104 of 310 
former elected state officials receive state pensions in amounts higher than 
their final salaries.62  

																																								 																																								 																																								 																																	 	
judicial performance) with Jonathan L. Entin, Getting What You Pay For: Judicial 
Compensation and Judicial Independence, 2011 UTAH L. REV. 25 (2011) (“Protecting 
judges against salary diminution is an important device to ensure their independence.”). 
54 Survey of Judicial Salaries: Ohio Judges Receive Long-Awaited Raise, 40 NAT’L CTR. 
FOR STATE COURTS 1, 2 (2016), 
http://www.ncsc.org/FlashMicrosites/JudicialSalaryReview/2016/resources/CurrentJudicial
Salaries.pdf. 
55  Id.  
56 Jake Griffin, More Illinois Judges, Required Raises Mean We Pay 29% More in 8 Years, 
DAILY HERALD (Mar. 29, 2012), 
http://www.dailyherald.com/article/20120328/news/703289967/.    
57 Id.  
58 Id.  
59 The Illinois state supreme court disposed 2,922 cases in 2010.  2014 ANNUAL REPORT OF 
THE ILLINOIS COURTS, SUPREME COURT OF ILLINOIS 19 (2014), 
http://www.illinoiscourts.gov/SupremeCourt/AnnualReport/2014/AdminSumm/2014_Adm
in_Summary.pdf.  This figure peaked in 2011 at 3,104 cases, before falling to 2,793 cases 
in 2012, 2,627 cases in 2013, and 2,443 cases in 2014.  Id. All Illinois courts disposed 
634,833 cases in 2010.  Id. at 33.  Thereafter, case dispositions fell to 591,474 in 2011, 
576,071 in 2012, 555,648 in 2013, and 504,230 in 2014.  Id.  
60 Jake Griffin, 40% of Ex-Judges’ Pensions Higher than Old Salaries, DAILY HERALD 
(Dec. 2, 2015), http://www.dailyherald.com/article/20151202/news/151209812/.   
61 Id.  
62 Id.  
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In two recent cases, the Illinois supreme court struck down laws that 
tried to repair massively underfunded public pensions.63  Its opinion in In re 
Pension Reform Litigation mentioned that lawmakers excluded the Judges’ 
Retirement System of Illinois from pension cutting legislation.64  This was 
the court’s tacit admission that lawmakers curried favor with judges by 
protecting only judicial pensions.  The court’s opinion did not discuss, 
however, that the judicial pension system is distressed and needs cuts, too.65  
While this decision is legally sound, it also set a powerful precedent for 
preserving pensions of the judges who joined in this ruling. 

Currently, the issue of separation of powers between Illinois courts 
and the General Assembly lurks in a major legal controversy over drawing a 
map for legislative districts.  In Hooker v. Illinois State Board of 
Elections,66 a Democratic judge blocked a petition with 570,000 signatures 
to allow voters in the 2016 general election to authorize an independent 
commission to redraw legislative maps.  The opinion has strong political 
overtones, even though Circuit Judge Diane Larsen is widely respected.67  
But according to Governor Bruce Rauner, a Republican who supports the 
voter petition, “If this decision remains in place, it will prove that we need 
to put political reform at the top of our legislative agenda.”68  The map case 
is unavoidably political; but the Illinois constitution and judiciary would be 
																																								 																					
63 Jones v. Mun. Employees’ Annuity & Benefit Fund, 50 N.E.3d 596, 596 (Ill. 2016); In re 
Pension Reform Litigation, 32 N.E.3d 1, 1 (Ill. 2015).   
64 In re Pension Reform Litigation, supra note 63, at 11.    
65 Id. at 1-30. See JUDGES’ RETIREMENT SYSTEM OF ILLINOIS 12 (2015), 
https://www.srs.illinois.gov/PDFILES/oldAnnuals/jrs2015.pdf (indicating that the Judges’ 
Retirement System of Illinois had a funding ratio of 35.4% for its pension plan in 2015). 
66 Hooker v. Ill. State Bd. of Elections, 2016 IL 121077, ¶ 1, available at 
https://www.scribd.com/document/318846697/Decision-on-redistricting-reform-
referendum; see also Kevin Hoffman, Independent Map Amendment Loses Round 1, Next 
Up IL Supreme Court, REBOOT ILLINOIS (July 20, 2016), 
http://rebootillinois.com/2016/07/20/independent-map-amendment-loses-round-1-but-
match-likely-to-be-decided-by-il-supreme-court/61949/ (providing context for and analysis 
of the Hooker decision). 
67 See REPORT ON THE JUDGES SEEKING RETENTION ON THE NOVEMBER 2, 2010 BALLOT IN 
COOK COUNTY, JUDICIAL PERFORMANCE COMMISSION OF COOK COUNTY 25 (2010), 
https://web.archive.org/web/20120130202540/http:/www.voteforjudges.org/JPC_report_fo
r_2010_final.pdf (“Judge Larsen is considered a smart judge who issues timely and well-
reasoned opinions. She drew praise for her calm, professional manner and her diligence 
and focus.”). 
68 See Williams, infra note 141, at 1909 (“A multimember court must not have its 
guarantee of neutrality undermined, for the appearance of bias demeans the reputation and 
integrity not just of one jurist, but of the larger institution of which he or she is a part.”). 
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better served if judges were elected as non-partisan candidates or appointed 
by a merit commission.  This would minimize the appearance of political 
influence in a matter of great importance to Illinois voters.69  

 
C. Judicial Conduct Related to Partisan Elections 

A recent judicial election in Florida offers a benchmark for 
measuring the low ethics of some Illinois judges.  When Lanell Williams-
Yulee ran for an elected judgeship, she wrote that would she “bring fresh 
ideas and positive solutions to the judicial bench.”70  In the same letter, she 
added that a “contribution of $25, $50, $100, $250, or $500, made payable 
to ‘Lanell Williams–Yulee Campaign for County Judge,’ will help raise the 
initial funds needed to launch the campaign and get our message out to the 
public.”71  The Florida Bar charged her with violating its Code of Judicial 
Conduct, which bans personal solicitations for campaign funds. 72  
Eventually, the U.S. Supreme Court ruled that Florida did not violate the 
candidate’s First Amendment rights.73 

Illinois greased the way for judges to make unethical campaign 
statements by misleading the public.74  For context, 112 judges have filed 
petitions for retention elections in November 2016.75  Three judges in St. 
Clair County who are up for retention elections “retired” to refile as new 
candidates in the general election.76  By doing so, they will avoid the sixty 
																																								 																					
69 See SIDE-BY-SIDE TEXT COMPARISON, 2007 MODEL CODE OF JUDICIAL CONDUCT WITH 
COMPARABLE PROVISIONS OF 1990 CODE, infra note 131 (indicating the judicial standards 
for the appearance of impropriety in both the 1990 and 2007 codes of judicial conduct in 
Illinois).  
70 Williams-Yulee v. Fla. Bar, 135 S.Ct. 1656, 1663 (2015). 
71 Id.  
72 Id.  
73 Id.  
74 People ex rel. Francis X. Golniewicz v. Ill. Court’s Comm’n, No. 05 CH 11679, 2006 
WL 4660087 (Ill. Cir. Ct. Feb. 15, 2006).  The petitioner was removed as a Cook County 
judge after he falsely claimed that he was a lifelong resident of the sub-circuit.  Id.  The 
Illinois Courts Commission found this to be “a misrepresentation and a violation of Rule 62 
of the Code of Judicial Conduct which requires judges to conduct themselves ‘in a manner 
that promotes public confidence in the integrity . . . of the judiciary.’”  Id. 
75 STATE OF ILL. EXEC. DEP’T, LIST OF JUDGES SEEKING RETENTION IN THE NOVEMBER 8, 
2016 GENERAL ELECTION (2016), 
https://www.elections.il.gov/Downloads/ElectionInformation/PDF/JudicialRetentionMay2
016.pdf. 
76 George Pawlaczyk, Who Will Appeals Court Side with in St. Clair County Judges Case? 
BELLEVUE NEWS-DEMOCRAT (June 7, 2016), 
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percent retention requirement and will need to garner only one more vote 
than their opponents to serve again.77  

Sounding like a smooth talking politician, Judge John Baricevic said 
that running in the general election would “allow[] him to speak out more 
about issues that affect the judiciary,”78 a phrase that is similar to Yulee’s 
statement that had led to her discipline.79  Judge Baricevic failed to mention, 
however, that his devious strategy violated the spirit of the Illinois 
Constitution, which regulates retention elections. 80   His less noble 
intention—not mentioned in his appeal to voters—was to game the system 
in order to survive the next election.  In his 2010 retention election, Judge 
Baricevic squeaked by with 62.49% “yes” votes—a margin of about two 
percentage points.81  In the 2016 election, he could have polled twelve 
percentage points less than he did in 2010, and won another term on the 
bench.  St. Clair County Judge Lloyd Cueto retired to run in the 2006 
general election, which he won.82 

These retiring judges might also be angling to double dip—that is, 
receive retirement income while earning income in their “new” job.  This 
recently happened in New York, where State Supreme Court Justice Brian 
DeJoseph retired on December 31, 2014 and began a new term of office the 
next day.83  His election to a new term exploited a loophole in New York’s 
retirement law, enabling him to bank an estimated $112,000 a year in 
pension benefits while concurrently earning $183,300 as salary. 84   In 
Pennsylvania, eighty-six judges similarly double-dip, having received in 

																																								 																																								 																																								 																																	 	
http://www.bnd.com/news/local/article82338447.html (reporting that three Democratic 
judges—John Baricevic, Robert Haida and Robert LeChien—prevailed in a challenge 
before the state election board and lower court).  
77 Id. 
78 Id.  
79 Id.; Williams-Yulee v. Florida Bar, 135 S. Ct. 1656, 1665 (2015) (“[Yulee’s] stated 
purpose for the solicitation was to get her ‘message out to the public.’”).  
80 ILL. CONST. art. VI, § 12. 
81 George Pawlaczyk, Baricevic, Haida and LeChien Spurn Retention Vote, Will Run in 
General Election, BELLEVUE NEWS-DEMOCRAT (Aug. 26, 2015), 
http://www.bnd.com/news/local/article32427582.html.  
82 Id.  
83 Michelle Breidenbach, Judge DeJoseph to Double Dip with Pension and Salary in New 
Term, SYRACUSE.COM (Jan. 14, 2015), 
http://www.syracuse.com/news/index.ssf/2015/01/judge_dejoseph_double_dips_with_pens
ion_and_salary_in_new_term.html. 
84 Id.  
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2012, for instance, nearly $11 million in combined pension and salary 
payments.85  

Illinois has a similar problem.  Judge Michael McCuskey, now an 
Illinois circuit court judge, took his current post after he retired from his 
federal judgeship.86  Upon retirement, he became eligible by federal law for 
a full-salary pension of $199,100 per year.87  He quickly returned to the 
bench—simply by changing a federal robe for a state robe.88  In Illinois, he 
earns $190,758.89  

																																								 																					
85 Robert Swift, Double Dippers:  Senior Judges’ Combined Compensation Costs 
Taxpayers Millions, CITIZENS’ VOICE (Oct. 6, 2013), http://citizensvoice.com/news/double-
dippers-senior-judges-combined-compensation-costs-taxpayers-millions-1.1564137. 
86 Less than a month after retiring, Judge McCuskey accepted appointment in Illinois’s 
Tenth Judicial Circuit as Resident Circuit Judge of Marshall County in the 10th Judicial 
Circuit.   See Retired Federal Judge Michael McCuskey Appointed in 10th Judicial Circuit, 
CINEWSNOW.COM (June 16, 2014),  
http://www.cinewsnow.com/news/local/US-Supreme-Court-fills-vacancy-in-10th-Judicial-
Circuit-263311611.html (indicating that Judge McCuskey retired from the federal bench in 
May of 2014 and confirmed his acceptance an appointment to the 10th Judicial Circuit on 
June 16, 2014). 
87 See 28 U.S.C. § 371(a)(2) (“In a case in which a justice or judge retires . . . the justice or 
judge shall continue to receive the salary that he or she was receiving when he or she was 
last in active service . . . .”); see also UNITED STATES COURTS, JUDICIAL COMPENSATION, 
http://www.uscourts.gov/judges-judgeships/judicial-compensation.  Upon reaching age 65, 
a federal judge may retire at his or her current salary, or take senior status, after performing 
15 years of active service as an Article III judge.  Id.  According to Judge McCuskey’s 
biographical information, he was born in 1948 and served as a federal district court judge 
from 1998 until he assumed senior status on June 30, 2013.  FED. JUDICIAL CTR., 
BIOGRAPHICAL DIRECTORY OF FEDERAL JUDGES:  MCCUSKEY, MICHAEL PATRICK, 
http://www.fjc.gov/servlet/nGetInfo?jid=2765.  On May 31, 2014, he retired from senior 
status.  Id.  In 2013, Judge McCuskey would have qualified for $174,000—but by staying 
one additional year on senior status, his pay increased to $199,100.  UNITED STATES 
COURTS, JUDICIAL COMPENSATION, supra note 87.  
88  To obtain a copy of Judge McCuskey’s annual filing of economic interests under Rule 
68, I traveled to the Illinois supreme court in Springfield on July 20, 2016— a distance of 
about 80 miles.  Per Rule 68, I was required to identify myself, list my address and 
occupation, and state my reason for obtaining this information. After paying 25 cents per 
page for a copy of the report, I verified that he retired as a federal judge and listed this 
pension on his report (copy available upon request from the author).  By rule, the Judge 
was provided a copy of my request.  Judge McCuskey ran unopposed in the March 2016 
primary election for circuit judge.  Michael McCuskey, BALLOTPEDIA, 
https://ballotpedia.org/Michael_McCuskey (last visited Nov. 27, 2016).   
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Thus, Judge McCuskey appears to be paid about $389,858 annually 
from his federal pension and state salary.  Nothing in the Judicial Code 
addresses this problem, perhaps because drafters never thought that a judge 
would stoop so low.  Aggravating this problem, Rule 68 of the Illinois Code 
creates an informational obstacle course for anyone who wants to discover 
if a judge is double dipping with a public pension.90  Judge McCuskey’s 
money grab, facilitated and obscured by unnecessary barriers in Rule 68, 
reduces public confidence in Illinois courts. 

III. THE INFLUENCE OF ELECTION CAMPAIGNS ON 
JUDGES 

A. Partisan Fundraising and Erosion of Judicial Independence 
Illinois has experienced an alarming growth in political fundraising 

for judges, and these campaigns increasingly attract huge donations by 
anonymous, out-of-state donors.91  This spending is out of control for 
Democratic and Republican candidates.  On the Republican side, Justice 
																																								 																																								 																																								 																																	 	
For a more general discussion on judicial retirement, see generally Stephen B. Burbank et 
al., Leaving the Bench, 1970 –2009:  The Choices Federal Judges Make, What Influences 
Those Choices, and Their Consequences, 161 U. PENN. L. REV. 1 (2012).   
89 NAT’L CTR. FOR STATE COURTS, supra note 54. 
90 Rule 68 requires judges to make a declaration of economic interests.   See ILLINOIS 
SUPREME COURT RULES, Rule 68 ¶ 4.  By administrative order, current economic interests 
specifically include a “pension plan.”  Id., at Rule 68, Administrative Order.  But the 
information is not available online—indeed, one must personally travel to Springfield or 
Chicago to inspect the filing, and further:  “Each person requesting examination of a 
statement or portion thereof must first fill out a form prepared by the Director specifying 
the statement requested, identifying the examiner by name, occupation, address and 
telephone number, and listing the date of the request and the reason for such request.”  Id., 
at Rule 68 ¶ 4; see also supra note 88 (noting that my trip to Springfield was necessary to 
verify Judge McCuskey’s federal judicial pension). 
91 See National Center for State Courts, JUDICIAL CAMPAIGNS AND ELECTIONS, 
http://www.judicialselection.us/judicial_selection/campaigns_and_elections/campaign_fina
ncing.cfm?state (“Between 1990 and 2000, combined spending by supreme court 
candidates in Illinois increased 37%, and primary election spending grew by 132%.”); see, 
e.g., ILLINOIS STATE BOARD OF ELECTIONS, CONTRIBUTIONS LIST, 
https://www.elections.il.gov/CampaignDisclosure/ContributionsSearchByAllContributions.
aspx (search with “JUSTPAC” as “Last Name or Only Name” and “10/12/2004 Thru 
10/13/2004” as “Received Date”) (reporting on contributions made by JUSTPAC to Justice 
Lloyd A. Karmeier in the amount of $150,000 on October 12, 2004 and $186,125 on 
October 13, 2004). 
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Lloyd Karmeier’s epic election in 2004 raised more money than eighteen 
U.S. Senate elections.92  He and his Democratic opponent spent $9.3 million 
on a supreme court seat for a sparsely populated rural district.93  

Why did this race attract so much money?  State Farm Insurance Co. 
donated heavily to Justice Karmier at the time it was pursuing an appeal in 
Avery v. State Farm.94  The trial court awarded policyholders $1 billion in 
damages for the insurer’s fraudulent use of inferior parts to repair cars.95  
After Justice Karmeier was elected, he voted to overturn this ruling.  

The 2004 election hounds him today.  Recently, a federal judge 
ordered him to sit for a deposition in a RICO lawsuit against State Farm that 
stems from the insurer’s campaign donations.96  In 2014, Justice Karmeier 
barely survived a bitterly contested retention election that attracted more 
than $2 million to attack his record.97 

																																								 																					
92 Bert Brandenburg & Roy A. Schotland, Keeping Courts Impartial Amid Changing 
Judicial Elections, DÆDALUS, Fall 2008, at 102, 104, available 
at http://www.jstor.org/stable/40544065. 
93 A Vote of Confidence for Supreme Court Justice Lloyd Karmeier, CHI. TRIB. (Oct. 27, 
2014), at http://www.chicagotribune.com/news/opinion/editorials/ct-supreme-appellate-
court-endorse-edit-20141027-story.html.  
94  James Sample, The Campaign Trail: The True Cost of Expensive Court Seats, SLATE 
(Mar. 6, 2006) 
http://www.slate.com/articles/news_and_politics/jurisprudence/2006/03/the_campaign_tri
al.html (revealing that Justice Karmeier received over $350,000 in direct contributions 
from State Farms employees, lawyers and others, plus over $1 million more from groups to 
which State Farm contributed).  For background information on the Avery case, see 
generally Avery v. State Farm Auto. Ins. Co., 835 N.E.2d 801 (Ill. 2005). 
95 Avery v. State Farm Mut. Auto. Ins. Co., 1999 WL 34978867 (Ill. Cir. Ct. 1999) 
(reporting that the jury awarded $243,740,000 in direct damages and $212,440,000 for 
installation damages; and that the court additionally ordered the company to disgorge 
$130,000,000 for the money that the insurer saved by using sub-standard parts and also pay 
$600,000,000 in punitive damages). 
96 Hale v. State Farm Mutual Auto. Ins. Co., 2014 WL 6854416 (S.D. Ill. 2014) (alleging 
that State Farm devised a scheme to elect Judge Lloyd Karmeier to the Illinois supreme 
court and conceal its involvement in the financing and management of the campaign so that 
Justice Karmeier could participate in the Avery case).  To review the order to depose 
Justice Karmeier, see Hale v. State Farm Mutual Auto. Ins. Co., 2016 WL 813709 (S.D. Ill. 
2016). 
97 Brian Mackey, Supreme Tort: The Campaign to Fire Justice Lloyd Karmeier, ST. LOUIS 
PUB. RADIO (Feb. 2, 2015), available at http://news.stlpublicradio.org/post/supreme-tort-
campaign-fire-justice-lloyd-karmeier#stream/0 (reporting that Justice Karmeier was 
retained by 2,921 votes, which accounts for eight-tenths of a percentage point, even though 
the plaintiff bar spent huge sums to defeat Justice Karmeier— for example, Clifford Law 
Firm in Chicago donated $250,000). 
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Justice Karmeier also voted in 2005 to overturn a $10.1 billion 
judgment in Price v. Philip Morris Inc.98  The trial court ruled that the 
tobacco firm fraudulently marketed light cigarettes as a less harmful 
smoking alternative.99  The tobacco industry and other business groups 
donated heavily to Justice Karmeier.100  Plaintiffs asked for his recusal but 
he declined.101  A short time later, he voted in the majority to reverse the 
judgment against Phillip Morris.102 

On the Democratic side, Justice Charles Freeman has been on the 
Illinois supreme court since 1990.  In 2002, after his best year for campaign 
donations in 2000, Justice Freeman wrote the court’s opinion in Dillon v. 
Evanston Hospital. 103  The opinion changed 80 years of precedent by 
allowing Illinois courts to recognize damages for the increased risk of future 
injury— in other words, damages for speculative injuries.104 

In November 2010, Thomas Kilbride, another Democratic justice, 
was at the center of an intense campaign controversy over his then-recent 
vote with the majority in Lebron v. Gottlieb Memorial Hosp.105  By a 4-2 
vote, the Illinois supreme court struck down a state statute that capped 
certain non-economic damages in medical malpractice cases.106  Up for a 
retention vote, Justice Kilbride received more than $2 million from the state 
Democratic Party and labor unions, while business groups spent $600,000 
to oppose him.107  At the time, the money spent on this campaign made it 
the second highest judicial retention campaign.108  Justice Kilbride prevailed 
in a close contest, receiving 65.88% of his district’s votes— a victory 

																																								 																					
98 Price v. Philip Morris Inc., 848 N.E.2d 1 (Ill. 2005), at 31-32. 
99 Price v. Philip Morris Inc., 2003 WL 22597608 (Ill. Cir.Ct. 2003), at *4. 
100 Dorothy Samuels, Judges for Sale, N.Y. TIMES (Dec. 12, 2006), https://nyti.ms/2ltcOPF.  
101 Id. 
102 Id. 
103 Dillon v. Evanston Hosp., 771 N.E.2d 357 (Ill. 2002). 
104 Id. at 503.   
105 Carrie Johnson, No Opponent, But Big Money in Illinois Justice’s Race, NPR SPECIAL 
SERIES ELECTION 2010 (Oct. 26, 2010), available at 
http://www.npr.org/templates/story/story.php?storyId=130810189.  For background 
information on the Lebron case, see generally Lebron v. Gottlieb Mem. Hosp., 930 N.E.2d 
895 (Ill. 2010). 
106 Id.  
107 Johnson, supra note 105.    
108 Id.  
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margin of less than six percentage points in a race with only one 
candidate.109 

 
B. State Regulation of Judicial Campaigns 

Some judges become entangled in ethics probes over their legal 
problems.110  Putting those examples of character flaws aside, I ask here 
how Illinois compares to other states in regulating judicial campaign ethics.  
There is no easy way to quantify an answer, but no Illinois judge has been 
disciplined in the past decade for campaign violations.111  

The original source for state judicial codes is the Canons of Judicial 
Ethics, adopted by the American Bar Association in 1924.112  The Illinois 
Code of Judicial Conduct113 was established in 1964 by the Illinois Judicial 
Conference, which used the Canons as its main source.114  A major scandal 
in 1969 involving two supreme court justices led to a constitutional 

																																								 																					
109 Thomas Kilbride, BALLOTPEDIA, https://ballotpedia.org/Thomas_Kilbride (last visited 
Nov. 27, 2016).  
110 See Erica Orden & Mike Vilensky, New York Justice Resigns, Pleads Guilty to 
Receiving Bribe, WALL STREET J. (June 29, 2016), http://www.wsj.com/articles/n-y-
supreme-court-judge-pleads-guilty-to-bribery-1467239239 (reporting that New York State 
Supreme Court Justice John Michalek was charged with receiving gifts from a political 
operative who had an interest in civil cases before the judge); Claudia Lauer, Judge 
Resigns After Accused of Sexual Abuse Over 3 Decades, CSL.COM (May 9, 2016), 
https://www.ksl.com/?nid=157&sid=39702533&title=arkansas-judge-resigns-amid-sexual-
misconduct-investigation (reporting that Arkansas Cross County District Judge Joseph 
Boeckmann, Jr. resigned amid allegations that he traded sex for reduced sentences for 
defendants). 
111 Some have attempted to measure the impact of campaigns on court rulings.  See, e.g., 
Adam Bonica & Michael J. Woodruff, State Supreme Court Ideology And ‘New Style’ 
Judicial, SSRN (Oct. 31, 2012) (measuring the ideology of state supreme court justices by 
using campaign finance records. For the last discipline case in Illinois involving unethical 
campaigning, see generally People ex rel. Francis X. Golniewicz v. Ill. Court’s Comm’n, 
supra note 74.  
112 Brief of Amicus Curiae Conference of Chief Justices in Support of Respondent, at 8, 
Williams-Yulee v. The Florida Bar 135 S. Ct. 1656 (2015) (No. 13-1499), 2014 WL 
7366052, at *8.  
113 See generally CODE OF JUDICIAL CONDUCT (1986), https://www.illinois.gov/jib/ 
Documents/CODE%20OF%20JUDICIAL%20CONDUCT.pdf. 
114 Robert G. Underwood, The Illinois Judicial System, 47 NOTRE DAME L. REV. 247, 260 
(1971-1972). 
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overhaul of the judiciary. 115   As a result, the high court adopted a 
commission’s recommendations for new conduct rules for judges.116 

In 1972, the American Bar Association replaced its Canons with the 
Model Code of Judicial Conduct.117  The new code provided a more detailed 
set of substantive rules for judicial ethics.118  But Illinois never fully 
embraced the Model Code.  This helps to explain why the Illinois Judicial 
Inquiry Board rarely deals with complaints about fundraising and 
campaigning— the state lacks appropriate ethics rules.119  

																																								 																					
115 See Rubin Cohn, The Illinois Judicial Department— Changes Effected by the 
Constitution of 1970, 1971 ILL. L. F. 355, 380-82 (1971) (detailing Sherman Skolnik’s 
successful efforts to force two Illinois supreme court justices to resign after they accepted 
stock in a Chicago bank from a defendant whose case they were to decide— and for whom 
they ruled favorably).  For more details, see THE SPECIAL COMMISSION OF THE SUPREME 
COURT OF ILLINOIS, IN THE MATTER OF THE SPECIAL COMMISSION IN RELATION TO NO. 
39797 (PEOPLE OF THE STATE OF ILLINOIS, APPELLANT V. THEODORE J. ISAACS ET AL), 
http://press-pubs.uchicago.edu/manaster/commissionreport.html (last visited Oct. 2, 2016) 
(“The Commission finds that [this Judge] has consistently engaged in a pattern of behavior 
that violated the judicial canons, demeaned the integrity of the judiciary, and brought the 
judicial office into disrepute . . . The Commission finds that the only appropriate remedy in 
this case is to remove and dismiss respondent from the office of Circuit Court Judge . . . .”) 
and Kenneth A. Manaster, ILLINOIS JUSTICE: THE SCANDAL OF 1969 AND RISE OF JOHN 
PAUL STEVENS (2001) (analyzing the future U.S. Supreme Court Justice’s investigation in 
this matter).   
116 Cohn, supra note 115, at 375. For more background, see generally W. BRAITHWAITE, 
WHO JUDGES THE JUDGES? (1970); G. FIEDLER, THE ILLINOIS COURTS IN THREE CENTURIES 
1673-1973 (1973); and Frank Greenberg, The Illinois “Two-Tier” Judicial Disciplinary 
System: Five Years and Counting, 54 CHI. KENT L. REV. 69 (1977).  
117 Brief of Amicus Curiae, supra note 112, at *8.  
118 Id.  
119 STATE OF ILLINOIS JUDICIAL INQUIRY BOARD, SUMMARIES OF COMPLAINTS FILED WITH 
THE COURTS COMMISSION (2016), 
http://www.illinois.gov/jib/Pages/summariescomplaints.aspx.  These cases include 15 CC-1 
Filed February 6, 2015, Beatriz Santiago, Circuit Judge, Circuit Court of Cook County 
(related to refinancing of her mortgage); 14 CC-2, Filed July 24, 2014, Scott D. Drazewski, 
Circuit Judge, 11th Circuit, McLean County and Rebecca S. Foley, Circuit Judge, 11th 
Circuit, McLean County (related to their extramarital affair); 14 CC-1 Filed June 20, 2014, 
Joseph P. Hettel, Circuit Judge, 13th Circuit, LaSalle County (based on driving under the 
influence of alcohol); 13 CC-1 Filed August 13, 2013, Cynthia Y. Brim, Circuit Judge, 
Circuit Court of Cook County (based on inappropriate comments and battery in court); 12 
CC-1 Filed July 13, 2012, Joseph C. Polito, Associate Judge, 12th Circuit, Will County 
(based on use of work computer to access pornographic websites during work hours in 
chambers); 11 CC-1 Filed February 18, 2011, Douglas J. Simpson, Associate Judge, 
Circuit Court of Cook County (based on improper influence of another judge in a matter 
involving auto shop where his car was being serviced); 10 CC-2 Filed November 8, 2010, 
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In particular, the Illinois Code is not equipped to deal with millions 
of dollars that fuel partisan elections.  This problem traces to 1986, when 
Illinois belatedly updated its Code by using the ABA Code.  Even then, the 
Illinois Judicial Ethics Committee accepted only parts of the Model Code.120  
By 1994, a study of Illinois courts voiced concern about the rapid growth in 
campaign funding for some elections and suggested monitoring for future 
funding practices.121  But no revisions address this concern— indeed, 1994 
was the last time Illinois revised its Canon for “Inappropriate Political 
Activity.”122  Since then, campaign donations to judicial candidates have 
exploded exponentially. 

Serious problems with the state’s Judicial Inquiry Board magnify the 
Code’s deficiencies.123  A recent audit of that agency’s disciplinary system 
																																								 																																								 																																								 																																	 	
Christopher G. Perrin, Associate Judge, 7th Circuit, Sangamon County (based on improper 
influence of another judge in a case involving daughter’s traffic citation); and 2010 CC-1 
Filed September 24, 2010, Kenneth L. Popejoy, Circuit Judge, 18th Circuit, DuPage 
County (related to car accident and unsafe driving).  Id. 
120 Andy Knott, A New Code for Illinois Judges, 1 CBA RECORD 11 (1987); CODE OF 
JUDICIAL CONDUCT:  ANNOTATED BY OPINIONS OF THE ILLINOIS JUDICIAL ETHICS 
COMMITTEE, COMMITTEE COMMENTARY 2, 
http://ija.org/ethicsop/annotation%20of%20Code%20of%20Judicial%20Conduct.pdf.  
 

It was . . . not feasible to recommend that the ABA 
canons be adopted verbatim. Specific provisions of the 
Illinois Constitution and statutes as well as 
circumstances unique to Illinois required that the 
canons be modified in accord with any superseding 
legal requirements and extraordinary circumstances. 
The committee commentary is primarily concerned 
with these modifications; however, wherever 
appropriate, the ABA commentary has been 
incorporated into the committee commentary. 
 

Id. 
121 Marlene Arnold Nicholson & Norman Nicholson, Funding Judicial Campaigns in 
Illinois, 77 JUDICATURE 294, 299 (1994). 
122 CODE OF JUDICIAL CONDUCT, supra note 113. Rule 67- Canon 7, titled “A Judge or 
Judicial Candidate Shall Refrain from Inappropriate Political Activity,” was adopted Dec. 
2, 1986 (eff. Jan. 1, 1987); amended April 20, 1987 (eff. Aug. 1, 1987); and amended Aug. 
6, 1993 (eff. Mar. 24, 1994).  Id.  The Illinois Code has not changed over the past 22 years 
while judicial elections have exploded with multi-million dollar, nationally-financed 
campaigns.  Id.   
123 STATE OF ILLINOIS JUDICIAL INQUIRY BOARD, COMPLIANCE EXAMINATION 13 (June 30, 
2014), http://www.auditor.illinois.gov/audit-reports/Compliance-Agency-List/JIB/FY14-
JIB-Comp-Full.pdf. 
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found the board operated for 811 days and 1,360 days without filling two 
constitutionally required positions for non-lawyers.124  Overall, it had four 
vacancies in thirteen positions.125  The board had 311 pending complaints, 
some for judicial misconduct and mental incapacity.126  From 2012-2014, 
the board operated with two investigators, and one person who doubled as 
its executive director and general counsel.127  Another analysis showed that 
the board’s budget fell 15%, from $785,000 in 2009 to $680,000 in 2015.128  
Before its budget was cut, this tiny agency had six or seven employees to 
investigate complaints against judges.129  Now, it imposes discipline in less 
than one percent of complaints.130 

This means that Illinois judges are not subject to increased scrutiny 
provided by the revised Model Code — and they are also immune from 
discipline due to a grossly ineffectual investigatory board.  A direct 
comparison shows that the ABA Code is much more stringent than the 
Illinois Code in promoting public confidence in judges.131  States with 
																																								 																					
124 Id.  
125 Id. at 1.  
126 Id. at 10. 
127 Id. at 27. 
128 Emily Hoerner & Zoe Rosenbaum, In Illinois, Punishment is Slow and Lenient for 
Errant Judges, INJUSTICEWATCH (Dec. 4, 2015), 
http://www.injusticewatch.org/projects/2015/illinois-court-commission-judge-punishment/.  
129 See STATE OF ILLINOIS JUDICIAL INQUIRY BOARD, COMPLIANCE EXAMINATION, supra 
note 123 (exposing serious problems in enforcing judicial ethics).  Due to board vacancies 
and underfunding, the Judicial Inquiry Board had “an inventory of 311 pending 
complaints,” including “a growing inventory level of pending complaints concerning 
alleged misconduct or physical or mental incapacity of judicial officers.”  Id. at 10.  The 
Board operated for 811 days and 1,360 days without filling constitutionally mandated 
board positions for non-lawyers.  Id. at 13.  From 2012-2014, the board operated with two 
investigators, and one person who served as its executive director and general counsel.  Id. 
at 27. 
130 Hoerner & Rosenbaum, supra note 128. 
131 Compare American Bar Ass’n, SIDE-BY-SIDE TEXT COMPARISON: 2007 MODEL CODE 
OF JUDICIAL CONDUCT WITH COMPARABLE PROVISIONS OF 1990 CODE, 
http://www.americanbar.org/content/dam/aba/migrated/cpr/pic/new_old.authcheckdam.pdf 
(“Rule 1.2, Canon 2, Promoting Confidence in the Judiciary: A judge shall act at all times 
in a manner that promotes public confidence in the independence, integrity, and 
impartiality of the judiciary, and shall avoid impropriety and the appearance of 
Impropriety.”) with CODE OF JUDICIAL CONDUCT, supra note 113, Rule 62, Canon 2 (“A 
Judge Should Avoid Impropriety and the Appearance of Impropriety in All of the Judge’s 
Activities . . . A judge should respect and comply with the law and should conduct himself 
or herself at all times in a manner that promotes public confidence in the integrity and 
impartiality of the judiciary.”).  The ABA Code uses the mandatory “shall” while Illinois, 
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stricter codes have won numerous federal court rulings that uphold judicial 
boards that enforce tight controls on judicial campaigning.132  In state court 
rulings, too, ethics boards have won enforcement cases involving limits on 
judicial campaigning.133  During this recent period, however, Illinois’ ethics 
board has been mute in these matters. 

 

																																								 																																								 																																								 																																	 	
by stating “should,” deprives its Code of sharp teeth for enforcement.  Id.  Nothing in the 
Illinois Code mentions the need for independence of the courts— a serious omission in a 
climate of campaigns financed by special interest groups.  Id.  The ABA Code, in contrast, 
strictly enjoins judges to maintain their independence.  Id. 
132 See, e.g., Wolfson v. Concannon, 811 F.3d 1176, 1181 (9th Cir. 2016) (holding that 
Arizona’s code restrictions on judicial endorsement and campaigning were narrowly 
tailored to achieve Arizona’s compelling interest); Platt v. Bd. of Comm’rs on Grievs. & 
Discipline of Ohio Supreme Court, 769 F.3d 447, 450 (6th Cir. 2014) (upholding Ohio 
Code of Judicial Conduct restrictions on personal and direct solicitation of campaign 
funds); Wersal v. Sexton, 674 F.3d 1010, 1013 (8th Cir. 2012) (upholding campaign 
restrictions imposed on judges and judicial candidates by the Minnesota Board of Judicial 
Standards); Siefert v. Alexander, 608 F.3d 974, 983-88 (7th Cir. 2010) (upholding 
Wisconsin regulations that prohibit judges and judicial candidates from personally 
soliciting or accepting campaign contributions); Bauer v. Shepard, 620 F.3d 704, 706 (7th 
Cir. 2010) (upholding regulations by Indiana Commission on Judicial Qualifications 
(ICJQ) and the Indiana Disciplinary Commission (IDC) that limit the political activities of 
judges).  But see, e.g., Sanders County Republican Cent. Committee v. Bullock, 698 F.3d 
741, 744 (9th Cir. 2012) (striking down a Montana law that criminalized a political party’s 
endorsement of judicial candidates as a violation of the First Amendment).   
133 See, e.g., Winter v. Wolnitzek, 482 S.W.3d 768, 770-76 (Ky. 2016) (ruling that judicial 
candidate violated state ethics law based on his disingenuous campaign statement); Miss. 
Comm’n on Judicial Performance v. Clinkscales, 192 So.3d 997, 998 (Miss. 2016) 
(upholding fine and admonishment of a judge for ethical breaches, including posting a 
campaign endorsement on social media); In re Belk, 691 S.E.2d 685, 686 (N.C. 2010) 
(removing judge from office for refusing to resign from board of private corporation); In re 
Krause, 141 So.3d 1197, 1198 (Fla. 2014) (upholding $25,000 fine for judge who 
purchased a table at a Republican Party fundraiser with funds from her campaign); In re 
Judicial Complaint Against Stormer, 980 N.E.2d 1045 (upholding $1,000 fine against 
judicial candidate for participating in, or receiving campaign contributions, during a 
judicial campaign fundraising event that identified donors by the amount of their 
contributions); In re Judicial Campaign Complaint Against Moll, 935 N.E.2d 436, 437 
(2012) (upholding $1,000 fine against judge whose campaign flyer made knowingly and 
recklessly misleading statements); In re Judicial Campaign Complaint Against Lilly, 965 
N.E.2d 315, 315 (upholding fine against non-judge candidate for judicial office whose 
campaign literature misrepresented her identity by portraying her in judicial robe and 
bearing the word, “re-elect”).  But see In re Slaughter, 480 S.W.3d 842, 844 (Tex. 2015) 
(overruling a sanction applied to a judge for her Facebook posts on criminal cases in her 
court). 
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C. U.S. Supreme Court Regulation of Judicial Campaigns 
The recent growth in ethics cases involving judicial campaigning 

signifies a larger problem:  more judges feel free to make political 
statements in ways that compromise their impartiality.  The problem starts 
at the top, where Justice Scalia, Justice Alito, and Justice Ginsburg have 
tarnished the Supreme Court’s reputation by engaging in openly partisan 
politics.134  In state courts— where 90 percent of all cases are filed135— this 
problem has more potential to undermine justice.136  
																																								 																					
134 See Jilian Fama & Meghan Kiesel, Scalia’s Two Cents: Justice Draws Criticism for 
Political Views in Decisions, ABC NEWS (Mar. 14, 2013), 
http://abcnews.go.com/Politics/OTUS/supreme-court-justice-antonin-scalias-political-
outbursts/story?id=16694778 (reporting on Justice Scalia’s publicly stated opposition to 
President Obama’s immigration policies); Aliyah Frumin, 6 Other Times Justices Came 
Under Fire for Being too Political, NBC NEWS (June 14, 2016), 
http://www.nbcnews.com/news/us-news/6-other-times-justices-came-under-fire-being-too-
political-n609416 (reporting that Justice Alito shook his head and mouthed “not true” when 
President Obama criticized the Court’s ruling that removed spending caps on corporate 
campaigns); Michael D. Shear, Ruth Bader Ginsburg Expresses Regret for Criticizing 
Donald Trump, N.Y. TIMES (July 14, 2016), https://nyti.ms/2ltcdhe (reporting on Justice 
Ginsburg’s strong views that Republican candidate Donald Trump was not fit to be 
president). 
135 See AMERICAN CONSTITUTIONAL SOCIETY FOR LAW & POLICY, 10 QUESTIONS AND 
ANSWERS ABOUT JUSTICE AT RISK: AN EMPIRICAL ANALYSIS OF CAMPAIGN 
CONTRIBUTIONS AND JUDICIAL DECISIONS (Question 10), 
http://www.acslaw.org/10_Questions_about_Justice_at_Risk.pdf. 
136 Two key examples illustrate the significance of this problem.  In 2003, Alabama Chief 
Justice Roy Moore defied an injunction to remove a monument of the Ten Commandments 
from the State Judicial Building.  William H. Pryor Jr., Christian Duty and the Rule of 
Law, 34 CUMB. L. REV. 1, 1-2 (2003).  At the time, Chief Justice Moore argued that he and 
his supporters had a legal and moral duty to God that required disobedience of the 
injunction.  Id.  More recently, under Chief Justice Moore’s direction the Alabama 
Supreme Court prohibited all probate judges from issuing marriage licenses to same-sex 
couples.  Ex parte State ex rel. Ala. Policy Inst., 200 So.3d 495, 552 (Ala. 2015).  A federal 
district court judge then enjoined the Alabama’s court’s mandamus.  Strawser v. Strange, 
No. 14-0424-CG-C, 2016 WL 3199523, at *3 (S.D. Ala. June 7, 2016). On May 6, 2016, 
the Alabama Judicial Inquiry Commission filed a complaint that charged him with willfully 
abusing his administrative authority by refusing to comply with this federal court 
injunction.  Complaint at 26-32, In re Moore (No. 46) (Ala. Ct. of the Judiciary May 6, 
2016).  For an explanation of the unusual course of pending litigation, see Jacob Gershman, 
Suspended Alabama Chief Justice Roy Moore Denies Going Rogue, WALL ST. J. (June 21, 
2016), http://blogs.wsj.com/law/2016/06/21/suspended-chief-justice-roy-moore-denies-
going-rogue/.  Appellate Justice Robert Steigmann offers an illustration of a different ethics 
problem in Illinois. In 2016, Justice Steigmann donated $1,000 to a Champaign County 
public defender who challenged an incumbent state’s attorney in the judge’s appellate 
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Politically active state judges undercut the foundational idea that 
courts must be independent of the political branches.  The U.S. Supreme 
Court has begun to address political influence in the judicial system.  
Caperton v. A.T. Massey Co. ruled that the West Virginia supreme court 
denied a plaintiff due process when a newly elected justice refused to recuse 
himself after receiving $3 million in campaign donations from the 
defendant.137  In 2015, Williams-Yulee v. Florida Bar held that the state did 
not violate a judicial candidate’s First Amendment speech rights after 
disciplining her for campaign solicitations.138  In the most recent term, 
Williams v. Pennsylvania again confronted a case where a judge’s 
appearance of bias was manifested in his campaigning.139  These cases have 
																																								 																																								 																																								 																																	 	
district. ILLINOIS STATE BOARD OF ELECTIONS, 
https://www.elections.il.gov/campaigndisclosure/A1List.aspx?ID=31722&FiledDocID=60
1802&ContributionType=AllTypes&Archived=True.  The donation was in tension with 
Illinois Judicial Code: “A judge shall not engage in any political activity except (i) as 
authorized under any other provision of this Code, (ii) on behalf of measures to improve 
the law, the legal system or the administration of justice, or (iii) as expressly authorized by 
law.”  CODE OF JUDICIAL CONDUCT, supra note 113, at Rule 67, Canon 7, Point C.  The 
fact that no provision in the Illinois judicial code expressly prohibits this type of 
donation— that is, a campaign preference by a sitting judge for a candidate for prosecutor 
(who is part of the executive branch)— undermines the state constitution’s requirement that 
judicial power is independent of the political branches.  
137 Caperton v. A.T. Massey Co., 556 U.S. 868, 868-70 (2009).  A small coal operator won 
a $50 million civil judgment against Massey, a larger company.  Id. at 872.  Massey’s 
president spent more than $3 million to help elect Brent Benjamin as a new justice to West 
Virginia’s highest court.  Id. at 884.  Justice Benjamin arrived on the court in time to vote 
to reverse the entire $50 million judgment.  Id. at 886.  Caperton appealed to the nation’s 
high court, arguing that he was denied due process.  Id. at 873.  The Supreme Court ruled 
for Caperton, concluding that Justice Benjamin’s participation presented a “serious risk of 
actual bias.”  Id. at 884.  The Court elaborated: “Blankenship’s campaign efforts had a 
significant and disproportionate influence in placing Justice Benjamin on the case . . . 
Blankenship’s campaign contributions—in comparison to the total amount contributed to 
the campaign, as well as the total amount spent in the election—had a significant and 
disproportionate influence on the electoral outcome.”  Id.  
138 Williams-Yulee, supra note 70.  Chief Justice John Roberts explained that “the role of 
judges differs from the role of politicians.”  Id. at 1667.  He said that judges must strive “to 
be perfectly and completely independent.”  Id. at 1666.  While subject to intense scrutiny 
because of the First Amendment, Florida’s Judicial Canon outweighed Yulee’s speech 
rights:  “Judges, charged with exercising strict neutrality and independence, cannot 
supplicate campaign donors without diminishing public confidence in judicial integrity.”  
Id.  
139 Williams v. Pennsylvania, __ U.S. __, 136 S.Ct. 1899, 1907 (2016).  Ronald Castile, a 
district attorney in Philadelphia, approved a prosecutor’s request in 1984 to seek the death 
penalty against Terrance Williams.  Id. at 1903.  Thirty years later, after a lower court 
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the salutary effect of policing against judicial misconduct, but they only 
address a few examples of improper politicking.      

IV. CONCLUSIONS 
Political influence in Illinois courts will not subside as long as the 

state’s judicial code aids and abets record levels of campaign spending on 
judicial elections.  The following recommendations address the problems 
identified in this study. 

 
1. Illinois should abolish partisan elections for judges.140  The state 

should select and retain judges with a commission of non-lawyer 

																																								 																																								 																																								 																																	 	
stayed Williams’ execution due to improper conduct by prosecutors, the state appealed to 
reinstate the execution.  Id. at 1904.  By this time, Castille had been elected as a justice on 
the Pennsylvania supreme court.  Id. at 1904-05.  After he declined a motion by Williams 
for recusal on grounds of bias, the case went before the U.S. Supreme Court.  See generally 
id.  Ruling that Castille’s refusal to recuse himself violated Williams’ due process rights, 
Justice Kennedy’s opinion detailed how Castille’s campaign emphasized his role in 
securing death penalty convictions.  Id. at 1907-08.  The Court dismissed Chief Justice 
Castille’s defense that he had played only a ministerial role in capital sentencing decisions.  
Id.  Castille’s campaign messages included news accounts of his statement that he “’sent 45 
people to death rows’ as a district attorney.”  Id. at 1907 (citations omitted).  More broadly, 
Williams stated that “the appearance and reality of impartial justice are necessary to the 
public legitimacy of judicial pronouncements and thus to the rule of law itself.”  Id. at 
1909.  
140 My recommendation ignores the compelling points in the “Axiom of 80,” as explained 
by Geyh in supra note 1. 
 

Efforts to address threats to independence that arise in 
the context of selecting judges must take into account 
four political realities, that together constitute what I 
am calling the “Axiom of 80”: (1) Roughly 80% of the 
public prefers to select its judges by election and does 
so; (2) Roughly 80% of the electorate does not vote in 
judicial elections; (3) Roughly 80% of the electorate 
cannot identify the candidates for judicial office; and 
(4) Roughly 80% of the public believes that when 
judges are elected, their decisions are influenced by the 
campaign contributions they receive. 
 

Id. at 47.  Prof. Geyh discouragingly concludes that “reformers conceded to the political 
necessity of judicial elections long ago, and now many appear poised to raise the white flag 
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citizens, lawyers, and judges who use merit criteria.  This change 
is needed because political influence pervades Illinois courts.  

 
2. Illinois courts will not deserve the confidence of its citizens until 

it updates its judicial code with current provisions of the ABA’s 
Model Code.  Judges are currently bound to an ethics code that 
is a relic from the 1970s through early 1990s— a period when 
little money was spent on judicial elections.  While I find no 
evidence that judges are corrupt like recent governors,141 I find 
substantial evidence of influence peddling in judicial elections.  
Illinois judges should be held to stringent campaign standards 
that are common in other states.  

 
3. Illinois needs a robust board to enforce judicial ethics.  Judges 

should be disciplined for donating to candidates who run for 
prosecutor, engaging in retire-to-run shams, and double-dipping 
at the expense of taxpayers.  Illinois should be more like states 
that discipline judicial candidates for campaign messages that 
degrade the impartiality of the judiciary.  These reforms cannot 
be accomplished unless and until Illinois endows its judicial 
ethics board with enhanced powers, provides more funding for a 
proactive enforcement staff, and creates transparent methods to 
audit and disclose the financial interests of judges to the 
taxpaying public.  

																																								 																																								 																																								 																																	 	
on merit selection systems that split the difference between purely appointive models and 
contested elections.”  Id. at 49. 
141 In important respects, Illinois leads the nation in political corruption.  Four of its last 
seven governors have been sent to prison.  Elizabeth Flock, Rod Blogojevich is 4th Illinois 
Governor Jailed in Four Decades, WASH. POST (Dec. 8, 2011), 
https://www.washingtonpost.com/blogs/blogpost/post/rod-blagojevich-4th-illinois-
governor-jailed-in-four-decades/2011/12/08/gIQAFzvVfO_blog.html.  A comprehensive 
study of convictions involving public officials from 1976 to 2008 ranked Illinois fourth in 
the nation for public corruption.  Cheol Liu & John L. Mikesell, The Impact of Public 
Officials’ Corruption on the Size and Allocation of U.S. State Spending, 74 PUB. ADMIN. 
REV. 346, 351 (2014).  A different nationwide audit of government ethics has low marks 
for Illinois, giving the state’s judiciary an “F” on several objective metrics. Pam G. 
Dempsey, Illinois Gets D+ Grade in 2015 State Integrity Investigation, CTR. FOR PUB. 
INTEGRITY (Nov. 9, 2015), https://www.publicintegrity.org/2015/11/09/18382/illinois-gets-
d-grade-2015-state-integrity-investigation (citing Illinois’s inadequate process for 
evaluating the performance of judges and the state’s failure to provide citizens with access 
to performance reviews of judges and audit of judges’ asset disclosures).  
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For now, Illinois courts are open for business—and open for labor 

unions, open for trial lawyers, open for political parties, and open for 
special interest groups that dole out money from deep campaign chests. 
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BEHIND CLOSED [BLUE] DOORS: 
OFFICER-INVOLVED DOMESTIC VIOLENCE AND 

§ 1983’S POTENTIAL 
 

Anna Joseph*

I. INTRODUCTION 
Following the massacre at Orlando’s Pulse nightclub, a year ago this 

June, more attention has been paid to the frequency with which domestic 
violence precedes gun violence.1 Yet while this better understanding of 
civilian gun violence gains traction, the correlations between domestic 
violence and excessive force by police officers remains relatively 
unexplored.2 

																																								 																					
*Frederick Sheldon Fellow at the Center for Law, Justice, and Society (Dejusticia). 
 
1 See, e.g., Soroya Chemaly, In Orlando, as Usual, Domestic Violence Was Ignored Red 
Flag, ROLLING STONE (June 13, 2016), http://www.rollingstone.com/politics/news/in-
orlando-as-usual-domestic-violence-was-ignored-red-flag-20160613 (“Intimate partner 
violence and the toxic masculinity that fuels it are the canaries in the coal mine for 
understanding public terror, and yet this connection continues largely to be ignored, to 
everyone's endangerment . . . . [I]t’s time to correlate the known risk factors for intimate 
partner killing, determined in what is known as a lethality assessment, to other factors that 
might help predict who will engage in acts of mass shooting and killing.”). 
2 This paper uses the term “domestic violence” because courts do so, but the term has 
various shortcomings. For discussions of the term’s limitations, see NICOLA GROVES & 
TERRY TOMAS, DOMESTIC VIOLENCE AND CRIMINAL JUSTICE 1-11 (2013); and for 
discussions of the word term “victim” to describe those who suffer domestic violence, see 
Bonita C. Meyersfeld, Reconceptualizing Domestic Violence in International Law, 67 ALB. 
L. REV. 371, 379-80 (2003). 
 

“A common question is whether the term ‘victim’ or the term ‘survivor’ 
should be used when referring to a woman who suffers abuse. A concern 
is that the word ‘victim’ imposes on women a pernicious perception of 
weakness and vulnerability, which perpetuates the subjugated status 
inherent within domestic violence. On the other hand, the word 
‘survivor’ is problematic in its implied commentary on those women 
who either kill or are killed as a result of the abuse. . . . I choose to refer 
to women in domestic violence situations as victims and to the process of 
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In the United States, studies suggest that rates of police officer-
involved domestic violence (OIDV) are at 40%, which is significantly 
higher than the national average.3 Additionally, 41% of responding male 
officers admitted to at least one incident of physical aggression against their 
spouse during the previous year, and 8% of those admitted to “severe” 
physical aggression including choking, strangling, and the use or threatened 
use of a knife or gun.4 

Police officers also have unique access to potential victims; “[t]hey 
have training, a badge, a gun and the weight of the police culture behind 
them.”5 Police officers are taught how to restrain and subdue without 
causing injuries that are easily observable; they know how and where to hit 
a partner in a way that will not leave visible bruises so that when a victim 
reports an injury she will often not have physical supporting evidence.6 
Moreover, officer abusers know the locations of domestic violence shelters 
and may have experience that can be used to manipulate government 
systems.7 
																																								 																																								 																																								 																																	 	

harm as victimization. In no way is the term ‘victim’ used to suggest 
inferiority or weakness.” 

Id. 
3 Shiho Yamamoto & Harvey Wallace, Domestic Violence By Law Enforcement Officers, 
in ENCYCLOPEDIA OF DOMESTIC VIOLENCE  255, 255-56 (Nicky Ali Jackson ed., 2007); see 
also Peter H. Neidig, Harold E. Russell, & Albert F. Seng, Interspousal Aggression in 
Law Enforcement Families: A Preliminary Investigation, 15 POLICE STUD.: INT’L REV. 
POLICE DEV. 30, 37 (1992) (“40% of the officers surveyed report at least one episode of 
physical aggression during a marital conflict in the previous year . . .”); Philip M. Stinson 
& John Liederbach, Fox in the Henhouse: A Study of Police Officers Arrested for Crimes 
Associated with Intimate Partner and/or Family Violence, 24 CRIM. JUST. POL’Y REV. 601, 
605 (2013) (internal citation omitted) (“40% of responding officers admitted that they had 
behaved violently toward their spouse at least once during the previous six months.”). 
4 Neidig, Russell, & Seng, supra note 3, at 31 tbl. 2. 
5 Diane Wetendorf, The Impact of Police-Perpetrated Domestic Violence, in DOMESTIC 
VIOLENCE BY POLICE OFFICERS 375, 376 (Donald C. Sheehan ed., 2000).  
6 Jacqueline M. Mazzola, Honey, I'm Home: Addressing the Problem of Officer Domestic 
Violence, 27 J. CIV. RTS. & ECON. DEV. 347, 351 (2014).  
7 See Maureen O’Hagan & Cheryl Phillips, The Brame Case: When a Wife’s Abuser is a 
Cop, Who Can Help?, SEATTLE TIMES, May 9, 2003, available at 
http://community.seattletimes.nwsource.com/archive/?date=20030509&slug=dv09m0 
(explaining the ways in which abusive police officers can use their knowledge of the 
system to discredit claims made by battered spouses); DIANE WETENDORF, BATTERED 
WOMEN’S JUSTICE PROJECT, WHEN THE BATTERER IS A LAW ENFORCEMENT OFFICER: A 
GUIDE FOR ADVOCATES 8 (2004) (“An officer . . . knows the locations of local shelters and 
can readily discover the address of any shelter. By training and profession, police have 
investigative skills and access to many types of information, making it possible for the 
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A particular advantage that police officers have is a “code of 
silence” behind a “blue wall,” the protection of their fellow officers should 
a complainant come forward. 8  The code of silence “is an unofficial 
acknowledgment that no officer blames or implicates another officer who is 
accused of a wrongdoing.”9 Officers face life-and-death situations together, 
resulting in a culture of solidarity and loyalty among the officers that leads 
to the unspoken “code of silence.”10 The “code of silence” discourages 
reporting against officers by other police officers (and their families), who 
are all expected to protect the brotherhood rather than “blow the whistle” on 
officer perpetrators.11 

Most victims of domestic violence are women, 12  who are 
economically disadvantaged compared with men in the United States.13 The 
police culture of extreme loyalty often leads officers to convince a victim of 
OIDV that she would be economically better off if she did not cause her 
husband to lose his job on the force;14 sometimes she is even convinced to 
recant previous statements to cover up domestic violence allegations.15 

																																								 																																								 																																								 																																	 	
abuser to track the victim or obtain and use personal information against the victim and her 
family and friends.”) 
8 Karen Oehme et al., Protecting Lives, Careers, and Public Confidence: Florida's Efforts 
to Prevent Officer-Involved Domestic Violence, 49 FAM. CT. REV. 84, 87 (2011). 
9 Yamamoto & Wallace, supra note 3, at 258. 
10 Id. 
11 Stinson & Liederbach, supra note 3, at 605. 
12 CALLIE MARIE RENNISON & SARAH WELCHANS, BUREAU OF JUSTICE STATISTICS, 
INTIMATE PARTNER VIOLENCE 1 (2000). 
13 This trend cuts across all racial and ethnic groups. ALEXANDRA CAWTHORNE, CTR. FOR 
AM. PROGRESS, THE STRAIGHT FACTS ON WOMEN IN POVERTY 1 (2008), available at 
https://cdn.americanprogress.org/wp-
content/uploads/issues/2008/10/pdf/women_poverty.pdf. 
14 Kevin Fagan, Police Domestic Violence Nearly Twice Average Rate, SFGATE (Jan. 15, 
2012), http://www.sfgate.com/bayarea/article/Police-domestic-violence-nearly-twice-
average-rate-2536928.php (citing interview with Diane Wetendorf, author of WHEN THE 
BATTERER IS A LAW ENFORCEMENT OFFICER: A GUIDE FOR ADVOCATES, supra note 7). 
15 See Donna Tam, Experts Say Victims Often Recant Out of Fear, Love, TIMES STANDARD 
(Aug. 14, 2008), http://www.times-standard.com/general-news/20080814/experts-say-
victims-often-recant-out-of-fear-love (“[I]t’s not uncommon for victims to change their 
mind on pressing charges, or reinterpreting what they’ve said . . . . [V]ictims of domestic 
violence change their testimony, or recant, for different reasons.”); Lillian Lao, Domestic 
Violence Victim Recants Statement – Experts Weigh In, WIAT 42 NEWS (Apr. 1, 2015), 
http://wiat.com/2015/04/01/domestic-violence-victim-recants-statement-experts-weigh-in/ 
(“[M]any different types of pressure can contribute to why a victim might recant a 
statement Pressure can come from the offender in the relationship . . . .”] 
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According to the Independent Commission on the Los Angeles Police 
Department, the code of silence constitutes “the greatest single barrier to the 
effective investigation and adjudication of complaints against police 
officers.”16 

This has a disproportionate impact on women of color, who already 
face additional challenges associated with reporting assaults. Prevailing 
sexist and racist attitudes make women of color particularly vulnerable to 
sexual violence and access to justice particularly difficult for them.17 Many 
people of color are also particularly reluctant to rely on the aid of other 
police officers, as police departments have traditionally been viewed as 
oppressive of minorities and immigrants, rather than a source of 
protection.18 

Police violence of another type has recently received well-deserved 
attention: the use of excessive or deadly force against criminal suspects, 

																																								 																					
16 INDEP. COMM’N ON THE L.A. POLICE DEP’T, REPORT OF THE INDEPENDENT COMMISSION 
ON THE LOS ANGELES POLICE DEPARTMENT 168 (1991) [hereinafter CHRISTOPHER 
COMMISSION REPORT]. 
17 “African American females experience intimate partner violence at a rate 35% higher 
than white females do, and at about 2.5 times the rate of women of other races; however, 
they are less likely than white women to use social services, utilize battered women’s 
programs, or go to the hospital because of domestic violence.” THE WOMEN OF COLOR 
NETWORK FACTS & STATS COLLECTION, DOMESTIC VIOLENCE IN COMMUNITIES OF COLOR 
2 (2006), available at 
http://www.doj.state.or.us/victims/pdf/women_of_color_network_facts_sexual_violence_2
006.pdf. Id. “Stereotypes regarding African American women’s sexuality . . . perpetuate 
the notion that African American women are willing participants in their own 
victimization. However, these myths only serve to demean, obstruct appropriate legal 
remedies, and minimize the seriousness of sexual violence perpetuated against African 
American women.” Id.  
18 See generally Race, Trust and Police Legitimacy, NAT’L INST. OF JUSTICE (July 14, 
2016), https://www.nij.gov/topics/law-enforcement/legitimacy/Pages/welcome.aspx 
(“Research consistently shows that minorities are more likely than whites to view law 
enforcement with suspicion and distrust.”); ANITA KHASHU ET AL., VERA INST. OF JUSTICE, 
BUILDING STRONG POLICE-IMMIGRANT COMMUNITY RELATIONS: LESSONS FROM A NEW 
YORK CITY PROJECT 2 (2005) (“Research shows that immigrants’ attitudes towards the 
police are less positive than those of native-born citizens, and immigrants are less likely to 
imitate contact with police or report crimes.”); Jenny Rivera, An Equal Protection Standard 
for National Origin Subclassifications: The Context That Matters, 82 WASH. L. REV. 897, 
920 fn. 91 (citing JOSE LUIS, LATINO/A RIGHTS AND JUSTICE IN THE UNITED STATES 95-110 
(2005)) (discussing Latino distrust of government and law enforcement, as evidenced by 
“community reactions to police brutality and anti-immigration legislation”). 
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which is another shockingly common police practice.19 These two types of 
violence are rarely connected, and little research has been done into the 
likelihood that complaints of domestic violence can serve as predictors of 
on-the-job violence. Researchers believe OIDV constitutes a well-known 
phenomenon among police supervisors, yet it remains understudied because 
police departments seek to hide its prevalence.20 One study found that over 
one in five of the officers identified in as having committed OIDV were 
also named as defendants in federal court civil actions, suggesting a high 
correlation.21 

This article will explore the reasons to believe that violence on and 
off duty may be highly correlated, and the legal implications of that link. It 
also calls for further research to be done on the correlations.22 

																																								 																					
19 See, e.g., Press Release, U.S. Dep’t of Justice, Justice Department and City of Cleveland 
Agree to Reform Division of Police After Finding a Pattern or Practice of Excessive Force 
(Dec. 4, 2014), https://www.justice.gov/opa/pr/justice-department-and-city-cleveland-
agree-reform-division-police-after-finding-pattern-or (announcing the U.S. Department of 
Justice’s civil rights investigation of the Cleveland Division of Police and its finding that 
Cleveland police officers “engage in a pattern or practice of unreasonable and in some 
cases unnecessary force”); CIVIL RIGHTS DIV., U.S. DEP’T OF JUSTICE, INVESTIGATION OF 
THE FERGUSON POLICE DEPARTMENT, at 28-41 (2015), available at 
http://apps.washingtonpost.com/g/documents/national/department-of-justice-report-on-the-
ferguson-mo-police-department/1435/ (reporting on the U.S. Department of Justice’s 
investigation of the Ferguson Police Department and its finding that Ferguson officers 
engage “in a pattern of excessive force in violation of the Fourth Amendment”); Police Use 
of Force, NAT’L INST. JUST. (Nov. 29, 2016), https://www.nij.gov/topics/law-
enforcement/officer-safety/use-of-force/pages/welcome.aspx (“[I]n large departments 
(those with 100 or more sworn officers), the complaint rate for police use of force was 6.6 
complaints per 100 sworn officers.”).  See generally GEOFFREY P. ALPERT & ROGER G. 
DUNHAM, UNDERSTANDING POLICE USE OF FORCE: OFFICERS, SUSPECTS, AND 
RECIPROCITY (2004). Nonfatal force by police also poses a serious threat. Such force 
includes “shouting, cursing, threatening force, pushing or grabbing, hitting or kicking, 
using pepper spray, using an electroshock weapon, pointing a gun, or using other force.” 
U.S. DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, POLICE USE OF NONFATAL FORCE, 
2002–11 1 (2015), available at https://www.bjs.gov/content/pub/pdf/punf0211_sum.pdf. 
“The levels, or continuum, of force police use include basic verbal and physical restraint, 
less-lethal force, and lethal force.” Police Use of Force, supra note 19. 
20 Melissa J. Erwin, Robyn R. M. Gershon, Michael Tiburzi & Susan Lin, Reports of 
Intimate Partner Violence Made Against Police Officers, 20 J. FAMILY VIOLENCE 13, 14 
(2005) (citing Neidig, Russell & Seng, supra note 3). 
21 Stinson & Liederbach, supra note 3, at 615. 
22 Id. at 603 (“There are no comprehensive statistics available on OIDV, and no 
government entity collects data on the criminal conviction of police officers for crimes 
associated with domestic and/or family violence.”). 
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II. TWO “SPHERES” OF VIOLENCE 
Historically, the dichotomy between public and private space was 

deliberately crafted to preserve men’s rule over their households.23 In the 
past several decades, women’s rights advocates have succeeded in 
pressuring states to dissolve the public-private distinction, such that many 
states have passed laws to respond to in-home violence. 24  As states 
continued to address domestic violence, the boundaries between public and 
private have been challenged. Feminist legal theorists critiqued the 
public/private distinction, and feminist and non-feminist legal theorists 
suggested that the idea of “privacy” in and of itself is a social and legal 
construct.25 Women were traditionally relegated to the “private” sphere, and 
“raising the curtain” between the two constitutes a central goal of the 
domestic violence movement.26 

Yet the divide has remained, as evident in two infamous domestic 
violence cases. DeShaney v. Winnebago County Department of Social 
Services, which almost eliminated substantive due process as a viable 
remedy.27 The United States Supreme Court held that the Due Process 

																																								 																					
23 See generally Reva B. Siegel, “The Rule of Love”: Wife Beating as a Prerogative and 
Privacy, 105 YALE L.J. 2117 (1996). 
24 See Cheryl Hanna, No Right to Choose: Mandated Victim Participation in Domestic 
Violence Prosecutions, 109 HARV. L. REV. 1849, 1857-1860 (1996). 
25 See, e.g., id. (discussing issues with the public-private distinction in the context of its 
relationship with the criminal justice system’s goals and structures); Raia Prokhovnik, 
Public and Private Citizenship: From Gender Invisibility to Feminist Inclusiveness, 60 
FEMINIST REV. 84, 87-88 (1998) (discussing problems with the public/private distinction 
in the context of women’s choices); CATHERINE A. MACKINNON, FEMINISM 
UNMODIFIED: DISCOURSES ON LIFE AND LAW 100 (1987) (“[T]here is no private, either 
normatively or empirically. Feminism confronts the fact that women have no privacy to 
lose or to guarantee.”); Tom Gerety, Redefining Privacy, 12 HARV. C.R.-C.L. L. REV. 
233, 233-96 (providing an examination of privacy as a social and legal construct outside 
of traditional feminist scholarship). 
26 Rebecca Green, Privacy and Domestic Violence in Court, 16 WM & MARY J. WOMEN & 
L. 237, 242 (2010). 
27 See DeShaney v. Winnebago Cnty. Dep’t of Soc. Servs., 489 U.S. 189, 194-98 (1989) 
(“[T]he Due Process Clause does not require the State to provide its citizens with particular 
protective services, [and thus] the State cannot be held liable under the Clause for injuries 
that could have been averted had it chosen to provide them.”). In this case, after years of 
investigating reports of child abuse and medical evidence of a Joshua DeShaney’s repeated 
injuries, Winnebago County Department of Social Services nonetheless allowed the child 
to stay in his father’s care. Id. at 191-93. The father then beat five-year old Joshua so 
severely as to put him in a permanent, semi-vegetative state. Id. at 193. 
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Clause did not require Winnebago County Department of Social Services to 
protect five-year old Joshua DeShaney from acts of violence committed by 
his father.28  Then in Town of Castle Rock v. Gonzales, the Court almost 
eliminated remedy via procedural due process.29 In Castle Rock, the Court 
addressed a case in which the failure to enforce a restraining order resulted 
in the murder of a woman’s three children by her estranged husband.30  The 
Supreme Court held that the refusal to enforce the restraining order did not 
amount to a violation of a constitutional due process right under the 
Fourteenth Amendment,31 nor do victims of domestic violence have a 
property interest in the enforcement of their protective orders.32 

The sense that OIDV and excessive force are unrelated, one 
belonging in the private sphere and one in the public, also became apparent 
in two recent cases analyzed under Section 1983 of the Civil Rights Act.33 
In Ramirez-Lluveras v. Rivera-Merced, the First Circuit held that domestic 
violence complaints do not constitute a “known history of widespread abuse 
sufficient to alert a supervisor to ongoing violations,”  which is needed to 
attach supervisory liability to a police officer’s excessive violence.34 Seven 
disciplinary complaints, including a series of domestic violence allegations 
(including one described in the official record as “[Officer Javier Pagán] 
attacked [the complainant] because he saw her talking with another officer 
and he threatened her with his regulation firearm”35) did not give notice that 
Officer Pagán presented a “substantial,” “unusually serious,” or “grave” 
risk.36  After the domestic violence complaint, the Puerto Rico Police 
Department Superintendent had released an initial disciplinary 
recommendation for termination of Officer Pagán's employment, but after a 
hearing several years later in which Officer Pagán denied the allegations, 

																																								 																					
28 Id. at 197-203. The Court noted that, under the special relationship doctrine, if Joshua 
had been in state custody then the state may have been liable; but since Joshua was abused 
at home, Social Services was not liable. Id. at 190. 
29 Town of Castle Rock v. Gonzalez, 545 U.S. 748, 766-69 (2005). 
30 Id. at 751-54. 
31 Id. at 764. 
32 Id. at 768; see also Mazzola, supra note 6, at 350 (discussing how Castle Rock severely 
limited the reach of § 1983 actions by eliminating the right to sue for a failure to arrest 
when a restraining order has been violated). 
33 42 U.S.C. § 1983 (2000). 
34 Ramirez-Lluveras v. Rivera Merced, 759 F.3d 10, 20-23 (1st Cir. 2014) (citations 
omitted). 
35 Id. at 4-15. 
36 Id. at 21. 
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the Superintendent instead ordered a punishment of 60 days’ suspension 
without pay.37 

One year after returning from his two-month suspension, when 
Officer Pagán met with resistance from someone he was arresting for 
directing traffic outside a quinceañero,38 he drew his gun and shot the 
victim multiple times in the back.39 After a pause, Pagán shot the victim one 
final time, this time in the head.40 In the § 1983 lawsuit by the victim’s wife 
and children, the Ramirez-Lluveras court clarified, “[w]e disagree with the 
proposition that private domestic abuse is not relevant to the risk of an 
officer abusing his public position with violence,” yet with the immediate 
facts it held that the connection between the supervisor’s inaction and the 
resulting violation was too tenuous.41 The court’s reasoning included that 
Officer Pagán’s domestic violence complaints were nine years before the 
shooting, that he received the “significant discipline” of a sixty-day 
suspension without pay, and that “[a] reasonable official would think that 
suspension would have a deterrent effect.”42 

Similarly, in Saldivar v. Racine, the First Circuit affirmed a lower 
court’s ruling that eleven separate violations of on-the-job police 
misconduct, resulting in forty-one total days of suspension over five years, 
should not be expected to “put the City on notice” that an officer may attack 
and rape someone.43 Thus, the City’s failure to terminate the officer’s 
employment or to order him to undergo additional training and supervision 
did not amount to deliberate indifference.44 Indeed, the First Circuit held 
that such a complaint did not even “contain sufficient factual matter, 
accepted as true, to ‘state a claim to relief that is plausible on its face.’”45

 

																																								 																					
37 Id. at 15. 
38 A quinceañero is a traditional party marking the rite of passage of girls turning fifteen. 
Id. at 13 n. 5. 
39 Id. at 13-14. 
40 Id. at 14. 
41 Id. at 21, 22-23. 
42 Id. at 21. 
43 Saldivar v. Pridgen, 91 F. Supp. 3d 134, 137-39 (D. Mass. 2015) aff’d Saldivar v. 
Racine, 818 F.3d 14 (1st Cir. 2016). 
44 Id. 
45 Saldivar, 818 F.3d at 18-20 (citing Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 
(2007)). The First Circuit also stated that the fact that Officer Pridgen owned an illegal 
firearm was insignificant, while the connection between gun ownership and domestic 
violence has long been evident. For more on related studies, see generally Babak Lalezari, 
Domestic Violence: Enough is Enough, Any Force is Enough, 1 PHOENIX L. REV. 295 
(2008); Bethany A. Corbin, Goodbye Earl: Domestic Abusers and Guns in the Wake of 
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III. URGENT CONNECTIONS BETWEEN THE “TWO 
SPHERES” 

The aforementioned cases seem to reflect the law’s traditional 
private/public distinction, categorizing domestic violence and on-the-job 
violence as both distinct and barely connected, if connected at all.46 Yet 
social science suggests that the “two spheres” both see violence resulting 
from stress and other consistent factors, thus violence in one “sphere” 
points to the factors like stress and authoritarianism that are likely to cause 
violence in the other.  

Much has been written about the general link between stress and 
health.47 Researchers have identified policing as “one of the most highly 
stressful jobs in North America.”48 Police officers are trained to see every 
interaction as potentially life threatening and to remain hyper-vigilant and 
ready to engage.49 Researchers studying police officers have found strong 
links between stress in officers’ lives and the propensity to commit 
excessive on-the-job violence. 50  Additionally, studies have established 
factors that exacerbate officer violence, factors that supervisors could track 
and decrease.51 Studies on police officers’ use of force consistently find that 

																																								 																																								 																																								 																																	 	
United States v. Castleman-Can the Supreme Court Save Domestic Violence Victims?, 94 
NEB. L. REV. 101 (2015). 
46 See generally Hanna, supra note 24. 
47 See, e.g., Anita DeLongis Susan Folkman & Richard S. Lazarus, The Impact of Daily 
Stress on Health and Mood:  Psychological and Social Resources as Mediators, 54 J. 
PERSONALITY  & SOC. PSYCHOL. 486, 492-94 (1988) (finding a statistically significant 
relationship between daily stressors and both concurrent and subsequent health issues in 
the selected sample). 
48 Oehme et al., supra note 8, at 93 (2011) (citing Michael Pendleton et al., Stress and 
Strain Among Police, Firefighters, and Government Workers: A Comparative Analysis, 16  
CRIM. JUST. & BEHAV. 196 (1989)). 
49 Seth W. Stoughton, Law Enforcement's "Warrior” Problem, 128 HARV. L. REV. F. 225, 
228 (2015). 
50 See, e.g., Patrik Manzoni & Manuel Eisner, Violence Between the Police and the Public: 
Influences of Work-Related Stress, Job Satisfaction, Burnout, and Situational Factors, 33 
CRIM. JUST. & BEHAV. 613, 632 (“[I]t appears that police officers who used force more 
frequently also consistently reported higher levels of stress across a wide range of potential 
stress sources.”). 
51 See, e.g., Donald R. McCreary et al., The Law Enforcement Officer Stress Survey 
(LEOSS): Evaluation of Psychometric Properties, 32 BEHAV. MODIFICATION 133, 134-35 
(2008) (discussing risk factors, such as “routine occupational stress,” that may contribute 
to police officers’ emotional instability). 
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a small percentage of officers are responsible for a relatively large 
proportion of use-of-force incidents.52 These studies also show that officers 
who frequently use force have certain common personal or situational 
characteristics.53 For example, research suggests that the location and type 
of patrol assignment impacts the use of force, with most use-of-force 
incidents occurring in high-crime areas.54 

Dangerous incidents and other violence exposure constitute stressors 
highly correlated with excessive force and OIDV.55 There may be a higher 
proportion of suspects resisting arrest in high-crime areas, making use of 
force necessary more frequently.56 Yet studies show that police are more 
likely to employ force in higher-crime neighborhoods, higher-
disadvantaged neighborhoods, and predominately black neighborhoods, 
regardless of suspect behavior and other statistical controls. 57 
Unsurprisingly, studies have also found that police officers are much more 
likely to use excessive force against people of color.58 
																																								 																					
52 See, e.g., Steven G. Brandl & Meghan S. Stroshine, The Role of Officer Attributes, Job 
Characteristics, and Arrest Activity in Explaining Police Use of Force, 24 CRIM. JUST. 
POL’Y REV. 551, 563 (2013) (“Of course, that a relatively small proportion of officers are 
responsible for a relatively large proportion of force incidents (and complaints) is a 
common finding in use-of-force research.” (internal citation omitted)). 
53 Id. at 552. 
54 Id. at 555-56. 
55 Erwin, et al., supra note 20, at 17-18; Stinson & Liederbach, supra note 3, at 603.  
Researchers have also hypothesized a relationship between OIDV and officer Post 
Traumatic Stress Disorder (PTSD), but so far very little empirical data has been collected 
on this issue. 
56 See Kenneth Adams, What We Know About Police Use of Force, in THE USE OF FORCE 
BY POLICE 1, 5 (1999) (“[R]esistance by the public increases the likelihood that police will 
use force.”). 
57 Why Do US Police Keep Killing Unarmed Black Men?, BBC (May 26, 2015), 
http://www.bbc.com/news/world-us-canada-32740523 (citing GEORGE FACHNER & 
STEVEN CARTER, U.S. DEP’T OF JUSTICE, COLLABORATIVE REFORM INITIATIVE: AN 
ASSESSMENT OF DEADLY FORCE IN THE PHILADELPHIA POLICE DEPARTMENT 30-33 
(2015)). The cited Department of Justice study reported that Philadelphia police officers 
were more likely to have incorrectly believed a Black person was armed than a white 
person (even if the police officer were Black or Latino). Id. Additionally, according to a 
ProPublica report, young black males are at 21 times greater risk of being killed by police 
offers than young white males, based on analysis of federally collected data. Ryan 
Gabrielson, Ryann Grochowski Jones, & Eric Sagara, Deadly Force, in Black and White, 
PROPUBLICA (Oct. 10, 2014), http://www.propublica.org/article/deadly- force-in-black-
and-white.  
58 See, e.g., Karen F. Parker, John M. MacDonald, Wesley G. Jennings & Geoffrey P. 
Alpert, Racial Threat, Urban Conditions and Police Use of Force: Assessing the Direct 
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Additionally, studies show that most use-of-force incidents occur 
during high-crime times of day.59 An officer’s shift (particularly shifts that 
cover the hours of 9:00 PM to 3:00 AM) may be related to the frequency 
with which officers use force.60 One study, which did not distinguish 
between “justified” and “excessive” force, found that among officers who 
use force, “high-rate” officers (those who were involved in three or more 
incidents in a certain year) are significantly more likely to be younger, to be 
male, to patrol higher crime areas, and to be assigned to certain shifts (3:00 
PM to 11:00 PM and 7:00 PM to 3:00 AM) compared with the low-rate 
officers.61 The study revealed that officers who use force at “high” rates 
were generally likely to have a relatively high number of complaints against 
them.62 Such factors can be monitored to avoid the same officers repeatedly 
using excess force. 

Potential risk factors for OIDV include limited personal social 
networks, which are often produced by police officer lifestyle of rotating 
shifts and working on weekends. Other risk factors exist that are inherent in 
most police work: exposure to danger and the stress that it engenders are 
also considered potential risk factors and are also inherent in police work.63 
Researchers also believe that officers exposed to the highest rates of work-
related violence also perpetrate the highest rates of domestic violence, based 
on studies showing a relationship between exposure to violence and 
personal well-being of police officers.64 Surveys identify violence exposure 
as “one of the most significant work related stressors for police,”65 and 
																																								 																																								 																																								 																																	 	
and Indirect Linkages Across Multiple Urban Areas, 7 CRIMINOLOGY & CRIM. JUST. 53, 55 
(2005) (“[R]ecent studies have found that suspect race and demeanor are strong 
determinants of an officer’s decision to use force . . . . This research is consistent with 
other studies that have found police are more likely to use force when the subjects reside 
in predominately black neighborhoods.” ” (citations omitted)); Gabrielson, Grochowski & 
Sagara, supra note 59 (“Young black males in recent years were at far greater risk of being 
shot dead by police than their white counterparts . . . .”). 
59 Brandl & Stoshine, supra note 54, at 555-56. 
60 Id. 
61 Id. at 558. 
62 Id. at 565. 
63 Erwin et al., supra note 20, at 14; see also PETER FINN & JULIE ESSELMAN TOMZ, NAT’L 
INSTIT. OF JUST., DEVELOPING A LAW ENFORCEMENT STRESS PROGRAM FOR OFFICERS AND 
THEIR FAMILIES 14-15 (1997) (discussing domestic violence as an effect of stress on law 
enforcement officers and identifying “shift work and overtime” as one of multiple sources 
of such stress). 
64 Stinson & Liederbach, supra note 3, at 603. 
65 Id. 
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studies show “links between police stress and poor family functioning.”66 
Another study found that most OIDV perpetrators had been assigned to high 
crime index precincts; in fact, fifty percent of all officers accused of 
intimate partner violence in this particular study came from the top four out 
of nine districts in terms of crime index rates.67 

In addition, elements of police culture such as authoritarianism often 
provide context for research on OIDV. Many theorists believe that the 
reason police officers are more likely to abuse their domestic partners is 
because they are trained to behave in certain ways on the job, training that 
has the effect of making them controlling and violent.68 Officers are trained 
to develop a “command presence.”69 In order to maintain control over 
situations, they are taught to use verbal commands and intimidation meant 
to gain acquiescence, and/or physical force (punches, kicks, and the use of 
weapons) when their orders are not obeyed.70 Such behaviors used at home 
constitute a behavioral “spillover,”71 in which police officers treat family 
members as criminal suspects.72 

Job-caused stress, exposure to violence, trauma, and anger also 
cause “spillover.” These factors, which have been shown to lead to on-the-
job violence, are similar to those that cause intimate partner violence.73 
Stress also correlates to domestic violence: a recent work stress survey 
conducted with over 1,100 police officer participants showed that intimate 
																																								 																					
66 Id. 
67 Erwin et al., supra note 20, at 15. 
68 See, e.g., Robert Sgambelluri, Police Culture, Police Training, and Police 
Administration: Their Impact on Violence in Police Families, in DOMESTIC VIOLENCE BY 
POLICE OFFICERS 309, 314-15 (Donald C. Sheehan ed., 2000) (exploring the 
“authoritarianism, isolation, and . . . sense of entitlement” cultivated by police training and 
linking those traits to domestic abuse). 
69 WETENDORF, supra note 7, at 14. 
70 Stinson & Liederbach, supra note 3, at 604; see also WETENDORF, supra note 7, at 16 
(“In the ‘use of force continuum,’ officers are taught to use techniques to incapacitate 
someone without causing death or serious bodily injury.  The continuum begins with 
officer presence, verbal direction or commands and ‘soft’ empty-hand techniques (no 
nightstick, pepper spray, or gun), which include applying various holds and pressure 
points that encourage compliance, but within a relatively low threshold of pain. If 
resistance continues, the officer may escalate to ‘hard’ empty-hand techniques, chemical 
agents, and finally toward lethal force with a firearm.”). 
71 Stinson & Liederbach, supra note 3, at 603-04. 
72 Id. 
73 Oehme et al., supra note 8, at 93 (citing Michael Pendleton et al., Stress and Strain 
Among Police, Firefighters, and Government Workers: A Comparative Analysis, 16  CRIM. 
JUST. & BEHAV. 196 (1989)). 
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partner violence is significantly correlated with perceived job-related 
stress.74 

Researchers point to authoritarianism at home as officers’ 
maladaptive effort to cope with their stress.75 Police officers commonly 
exhibit a personality type called “authoritarian personality,” which social 
scientists characterize as “narrow-minded, violent, and suspicious,” and 
having “little tolerance for those who do not submit to their authority,”76 
which causes what Johnson calls the “negative spillover of occupational 
stress” into the intimate partner sphere.77 New research, however, suggests 
that this is not equally the case across racial and gender lines in police 
ranks. A study that explored the emotional states and personalities of self-
reported OIDV offenders suggested that the categories of female and non-
white officers are not as subject to authoritarian personality spillover as the 
study’s male and white officer categories.78  This suggests that police 
supervisors have additional criteria, namely being male and white, from 
which to draw inferences about authoritarian personalities and their likely 
future offenses. 

IV. LEGAL LOGISTICS OF “RAISING THE CURTAIN” 
Supervisors should react based on an understanding that violence on 

and off the job stem from the same sources, sources that can be identified 
and targeted. When a supervisor receives a complaint that an officer 

																																								 																					
74 Erwin et al., supra note 20, at 14. 
75 Anita S. Anderson & Celia C. Lo, Intimate Partner Violence Within Law Enforcement 
Families, 26 J. INTERPERSONAL VIOLENCE 1176, 1186 (2011). 
76 Id. at 1178 (citing Robert W. Balch, The Police Personality: Fact or Fiction?, 63 J. 
CRIM. L., CRIMINOLOGY  AND POLICE SCI. 106 (1972) and THEODOR W. ADORNO, THE 
AUTHORITARIAN PERSONALITY (1950)). 
77 Id. (citing Leanor Boulin-Johnson, Burnout and Work and Family Violence Among 
Police: Gender Comparisons, in DOMESTIC VIOLENCE BY POLICE OFFICERS 107 (Donald 
C. Sheehan ed., 2000)). 
78 Id. at 1187.  In this study, “authoritarian spillover” was most highly correlated with 
OIDV for male officers and white officers; but for the female officers and African 
American officers, “negative emotions” were much more highly correlated with OIDV.   
Id.  This was consistent with previous research showing that “female and African 
American officers are more likely to experience ‘emotional burnout,’ an exhaustion and 
emotional depletion attributed to work, than they were to experience ‘depersonalization,’ 
manifesting in impersonal, unsympathetic behavior toward the public.”  Id.  (internal 
citations omitted). 
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assaulted his partner, that complaint could, in addition to requiring 
immediate action on that count, alert him or her to the probability of both 
further domestic violence and on-the-job excessive use of force.79 

Currently, as Ramirez-Lluveras demonstrates, acts of violence in the 
workplace are not considered clear warning signs of violence in the “private 
sphere”; courts also currently hold that officer-involved domestic violence 
(OIDV) complaints do not evidence that police supervisors should have had 
constructive knowledge that an officer would use excessive force against a 
criminal suspect.80 If further research were to find that police officers who 
committed excessive force were significantly more likely to perpetrate 
domestic violence, and vice versa, it could inform a unified system in which 
any and all violence were considered worthy of putting supervisors on alert. 

Section 1983 of the Civil Rights Act is the most prominent federal 
statute permitting civil actions against police officers and their superiors 
and municipalities: 

 
Every person who, under color of any statute, ordinance, 
regulation . . . of any State or Territory, subjects, or causes to 
be subjected, any citizen . . . to the deprivation of any rights . 
. . secured by the Constitution and laws, shall be liable to the 
party injured . . . .81  

 
Pursuant to 42 U.S.C. § 1983, local government entities, including 

cities, counties, and their agencies can be sued in federal court for monetary 
damages. Additionally, the statute enables civil actions against police 
officers who act “under color of any statute, ordinance, regulation, custom, 
or usage, of any State.”82 Section 1983 does not allow claims based solely 
on respondeat superior,83 but public officials can be liable for situations 
																																								 																					
79 See Adams, supra note 58, at 9 (“[Research on risk factors] has led many police 
departments to implement early warning systems designed to identify high-risk officers 
before they become major problems. Most of these systems use administrative records, 
such as disciplinary records and citizen complaints, to monitor officer performance for 
possible problems.”). 
80 Ramirez-Lluveras v. Rivera-Merced, 759 F.3d 10, 18-22 (1st Cir. 2014).  
81 42 U.S.C. § 1983 (2000). 
82 Id. 
83 Respondeat superior is a tort theory, a form of strict liability (legal responsibility not 
requiring proof of fault) where an employer is legally responsible for the actions of her 
employee by virtue of the special relationship that exists between employers and 
employees.  RESTATEMENT (THIRD) OF AGENCY § 2.04 (2006). 
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stemming from their own acts or omissions.84 Supervisory liability under § 
1983 requires that the supervisor’s conduct, whether action or inaction, 
constitutes supervisory encouragement, condonation or acquiescence.85 The 
law also attaches supervisory liability based on “deliberate indifference”86 
and municipal liability based on, among other claims, “failure to train.”87 A 
supervisor may be liable under § 1983 if: 

 
the behavior of his subordinates results in a constitutional 
violation, and (2) the supervisor’s action or inaction was 
affirmatively linked to that behavior in the sense that it could 
be characterized as supervisory encouragement, condonation 
or acquiescence or gross negligence amounting to deliberate 
indifference.88 
 
The “deliberate indifference” inquiry has a three-part test that 

requires plaintiffs to show: (1) “that the officials had knowledge of facts,” 
from which (2) “the official[s] can draw the inference” (3) “that a 
substantial risk of serious harm exists.”89 

A municipality can be held liable under § 1983 only where the 
municipality itself causes the constitutional violation at issue since 
respondeat superior and vicarious liability will not attach under this section 
of the law.90 A plaintiff must therefore prove that a policy or custom of the 
city led to the constitutional deprivation alleged.91 Moreover, that policy or 
custom must amount to “deliberate indifference” to the rights of the 
municipality’s inhabitants.92 The Supreme Court addressed the statutory 

																																								 																					
84 Russell G. Donaldson, Vicarious Liability of Superior Under 42 U.S.C.A. § 1983 for 
Subordinate’s Acts in Deprivation of Civil Rights, 51 A.L.R. FED. 285 (citing Saldivar v. 
Pridgen, 91 F. Supp. 3d 134 (D. Mass 2015)). 
85 Id. (citing Maldonado v. Municipality of Barceloneta, 682 F. Supp. 2d 109 (D.P.R. 
2010). 
86 Id. (citing Maldonado v. Municipality of Barceloneta, 682 F. Supp. 2d 109 (D.P.R. 2010) 
and Pineda v. Tommey, 533 F.3d 50 (1st Cir. 2008)). 
87 Id. (citing Monell v. Department of Social Services, 436 U.S. 658 (1978)). 
88 Pineda v. Toomey, 533 F.3d 50, 54 (1st Cir. 2008) (internal citations and quotation 
marks omitted). 
89 Ramirez-Lluveras v. Rivera-Merced, 759 F.3d 10, 20 (1st Cir. 2014) (internal citations 
omitted). 
90 City of Canton v. Harris, 489 U.S. 378, 385 (1989). 
91 Monell v. Department of Social Services, 436 U.S. at 690-94 (1978). 
92 Id. at 388. 
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liability in City of Canton v. Harris, holding that “failure to train” can be 
the basis of liability if “the need for more or different training is so obvious, 
and the inadequacy so likely to result in violation of constitutional rights, 
that the policymakers of the city can reasonably be said to have been 
deliberately indifferent to the need.”93 To establish municipality liability for 
failure to train police officers under § 1983, plaintiffs must show that the 
training was in fact inadequate and that the inadequate training 
demonstrates a deliberate indifference toward persons with whom the police 
come into contact.94 

If further research showed a strong connection between excessive 
force and OIDV and courts reacted accordingly, an excessive force 
complaint brought against an officer who has been previously accused of 
OIDV and his supervisor’s subsequent failure to provide adequate re-
training and psychological services, or to adequately discipline that officer, 
could be seen as “deliberate indifference” and supervisory liability under § 
1983 of the Civil Rights Act could attach.95 Courts interpreting § 1983 
broadly would also help plaintiffs succeed in excessive-force claims, 
crucially reinforcing public pressure to help curb abusive police practices.96 
	  

																																								 																					
93 Id. at 378; but see Connick v. Thompson, 563 U.S. 51, 62 (2011) (“A pattern of similar 
constitutional violations by untrained employees is ‘ordinarily necessary’ to demonstrate 
deliberate indifference for purposes of failure to train.” (internal citations omitted)). 
94 Brown v. Gray, 227 F.3d 1278, 1286 (10th Cir. 2000) (internal citations omitted). 
95 See generally Thomas J. Martinelli, Unconstitutional Policing: Part 3–A Failure To 
Train Is Compensable Liability, 82 THE POLICE CHIEF 1 (Nov. 2015). 
96 In particular, the events of Ferguson, Missouri have heightened awareness of ubiquitous, 
abusive police practices, which are tied to the racialized over-criminalization of 
impoverished neighborhoods. See generally Larry Buchanan et al., What Happened in 
Ferguson?, N.Y. TIMES (Aug. 10, 2015), https://nyti.ms/2jRJ1i1; Jason M. Williams, Race 
and Justice Outcomes: Contextualizing Racial Discrimination and Ferguson, 6 RALPH 
BUNCH J. PUB. AFF. 1 (2017).  In another highly-publicized case, Officer Michael Slager 
demonstrated the importance of closely monitoring and retraining violent police officers: 
when he shot the unarmed Walter Scott he already had an excessive force complaint on his 
record. See generally Cassandra Vinograd, Walter Scott Shooting: What We Know About 
Officer Michael Slager, NBC NEWS (Apr. 8, 2015), 
http://www.nbcnews.com/storyline/walter-scott-shooting/michael-slager-n337691. 
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IV. ENCOURAGING MUNICIPAL RESPONSE AS A 
PRODUCT OF “RAISING THE CURTAIN” 

The focus on using § 1983 as a tool stems from the fact that 
monetary damages have been shown to motivate police departments to 
clarify and update their domestic violence policies.97 Holding supervisors 
and municipalities liable for the actions of their subordinates has the 
following benefits: 1) it reaches the parties likely be a making policy; 2) 
municipalities and supervisors are more likely than subordinates to be 
indemnified by local governments, providing them with deep pockets; and 
3) a judgment against a supervisor is more likely to lead to a change in the 
municipal culture, customs, practices or policies that enabled the challenged 
conduct.98 

Police departments often compound the problem of OIDV by not 
taking related complaints seriously: 23% of accused officers in one study 
had a history of at least one prior OIDV report on file with the police 
department and 5% had two or more priors.99 The same study showed that 
after an OIDV complaint, the majority of accused officers, 64%, were 
immediately suspended from duty, 26% had a protection order issued 
against them, and 17% were immediately arrested.100 However, the final 
administrative decision in an overwhelming majority of cases, 92%, 
resulted in no action, usually because of “lack of testimony or unsupported 
evidence (61%), lack of physical evidence (31%), and conflicting testimony 

																																								 																					
97 For example, the $2,000,000 awarded in Sorichetti v. New York prompted the New York 
Police Department to initiate a mandatory arrest policy in domestic violence cases. 65 
N.Y.2d 461, 463 (N.Y. 1985); N.Y. Code Crim. Proc. § 140.10 (1999), cited in G. Kristian 
Miccio, Notes from the Underground: Battered Women, the State, and Conceptions of 
Accountability, 23 HARV. WOMEN’S L.J. 133, 170-71 (Spring 2000); Lisa Snead, Domestic 
Violence Litigation in the Wake of DeShaney and Castle Rock, 18 TEX. J. WOMEN & L. 
305, 306 (2009). 
98 See generally Ivan E. Bodensteiner, Congress Needs to Repair the Court's Damage to § 
1983, 16 TEX. J. C.L. & C.R. 29 (2010). 
99 Erwin, et al., supra note 20, at 17. 
100 Id. The data from other studies also suggest that at least initially, officers accused of 
violence toward their intimate partners are treated comparably to civilians similarly 
accused: about 20% of such offenders were initially arrested. Id. (citing RENNISON & 
WELCHANS, supra note 12). 
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(1%).” Even when the use of a lethal weapon was alleged, reports filed 
against police officers were usually dropped.101 

Separate from the issue of criminal proceedings is how the precinct 
reacts to the complaint and whether it continues to employ such officers in 
positions of power and authority. According to one study, only about one 
third of cases involved officers who were separated from their job either 
through resignation or termination; the majority of cases resulted in 
suspension.102 Courts could interrupt this harmful status quo by expecting 
supervisors to be familiar with the vast empirical evidence suggesting that 
violence of any kind is a warning sign. Liability would be imposed on 
supervisors who failed to expect that without intervention their subordinate 
officer would commit more violence in either or both “spheres,” and who 
failed to respond to their subordinate’s violence, no matter the “sphere.” 

In Saldivar v. Pridgen, Plaintiff Elva Saldivar had called the Fall 
River Police Department to report that one of her children was being 
harassed at school. Before being assigned to investigate the complaint, 
arriving at her home, and then assaulting, battering, and raping Ms. 
Saldivar.103 Officer Anthony Pridgen’s disciplinary record already included 
eleven violations – one of which was for improperly informing the victim of 
her rights and inadequately conducting a search for weapons during a 
domestic violence call. 104  The District Court in Pridgen replied that 
evidence of “serious prior incidents similar to the alleged constitutional 
violation” were necessary to “put the municipality on . . . notice of an 
officer’s danger to the public.”105 The District Court’s decision to grant the 
motion to dismiss stated that a “disciplinary record in the Fall River Police 
Department consists of 11 violations between September, 2003 and June, 
2011 that are entirely unrelated to any form of sexual misconduct”106 would 
not give the Chief of Police constructive knowledge of “even the possibility 
that [the officer] would sexually assault a woman.”107 The First Circuit 
																																								 																					
101 Id.  The impact of more stringent departmental policies against OIDV cuts both ways 
regarding reporting, however, with many believing that survivors of OIDV are more likely 
to report when departments demonstrate commitment to addressing complaints, while 
some researchers suggest reporting rates go down when career-ending penalties are likely.  
Stinson & Liederbach, supra note 3, at 604-05. 
102 Stinson & Liederbach, supra note 3, at 612. 
103 Saldivar v. Pridgen, 91 F. Supp. 3d 134, 136 (D. Mass. 2015). 
104 Id. at 137-38. 
105 Id. at 138 (internal citations omitted). 
106 Id. at 137. 
107 Id. 
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affirmed.108 The plaintiff in Pridgen argued that Police Chief Racine had 
neglected to institute further training, supervision, or discipline for Officer 
Pridgen as he could have and should have done. This inaction, Ms. Saldivar 
argued, reflected a City policy of deliberate indifference, which, in the case 
of Officer Pridgen, led to her rape and assault.109  

 Ms. Saldivar argued that the “repetitive decisions to impose 
suspensions rather than termination of employment reflected a pattern of 
conduct constituting the official and customary policy of the Fall River 
Police Department.” 110  The court should have concurred that Officer 
Pridgen’s prior disciplinary record put his supervisor on notice that he had 
been behaving in a problematic way. If someone were tracking officer 
behavior, his would have been identified as symptomatic of underlying 
stress and likely authoritarian personality spillover. Given the fact that 
social science has consistently linked stress to police violence and abuse in 
both “spheres,” the supervisor should be held accountable for failing to 
recognize Officer Pridgen as the danger to those around him. His 
supervisor’s failure to terminate his employment or even to order him to 
undergo additional training, counseling, or supervision, should have been 
considered deliberate indifference. 

In Ramirez-Lluveras, there was only one year between Officer 
Pagán’s two-month suspension for OIDV and his fatal shooting of Mr. 
Cáceres.111 Before the suspension, Officer Pagán continued to work on the 
police force during the eight years it took for a decision to be reached 
regarding disciplinary action for his OIDV.112 The Ramirez-Lluveras court 
failed to encourage police departments to consider a domestic violence 
complaint as a warning sign for excessive force,113 similarly ignoring the 
social science that has long linked on-the-job violence with emotional 
factors such as stress and authoritarianism, the same factors highly 
correlated with off-the-job violence.  

Those courts thus failed to encourage supervisors to focus on officer 
behavior in either environment as symptomatic of an underlying problem. 
Such a focus would then have encouraged police supervisors to address the 

																																								 																					
108 Saldivar v. Racine, 818 F.3d 14 (1st Cir. 2016). 
109 Saldivar v. Pridgen, 91 F. Supp. 3d at 138. 
110 Id. at 138. 
111 Ramirez-Lluveras v. Rivera Merced, 759 F.3d 10, 21 (1st Cir. 2014) 
112 Id. at 28. 
113 Id. at 19-23. 
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root causes of these two forms of officer violence, both of which are 
endemic in police departments today.114 

As noted in the Christopher Commission report, “focusing efforts on 
a handful of officers can eliminate roughly one out of seven excessive-force 
incidents.”115 The fact that a small percentage of officers are responsible for 
a disproportionate number of complaints suggests that police supervisors 
and administrators could be well aware of those officers and their 
behavioral issues.116 Excessive-force complaints, especially those arising in 
the most crime-filled patrols, could be viewed as indicators of potential 
OIDV, and complaints of OIDV could be viewed as indicators of potential 
excessive force. Both are likely violent reactions to job-related situational 
factors, with stress becoming a psychological trigger for unacceptable 
violence.117 

Further research should be done in collaboration with police 
departments, in order to gain a more accurate picture of the correlations 
between excessive force and OIDV by individual officers. Yet even with 
the statistical knowledge social science has already provided, courts should 
hold domestic violence complaints in § 1983 excessive-force cases to be 
indicators that could put police supervisors on notice of future excessive 
force, contrary to the holding of Ramirez-Lluveras. This would motivate 
precincts to seek out domestic violence abusers and to thoroughly address 
																																								 																					
114 Section 1983 plaintiffs often establish a constitutional violation and resulting injuries 
yet are still denied damages due to rulings that limit municipal liability. See Connick v. 
Thompson, 563 U.S. 51, 51 (2011) (holding one Brady violation insufficient for a failure-
to-train claim, making it harder to assert failure-to-train claims based on single-incident 
violations or the theory of “obviousness” for the need for training). Following Ashcroft v. 
Iqbal, 129 S. Ct. 1937 (2009), which heightened pleading requirements, some circuits now 
require the plaintiff to show that the supervisor possessed discriminatory intent in order to 
hold the supervisor liable. See Bodensteiner, supra note 100, at 52-53 (explaining the effect 
of Ashcroft v. Iqbal on § 1983 actions); Sandra T.E. v. Grindle, 599 F.3d 583, 588 (7th Cir. 
2010) (“[A]fter Iqbal a plaintiff must also show that the supervisor possessed the requisite 
discriminatory intent.”); but see Starr v. Baca, 652 F.3d 1202, 1207 (9th Cir. 2011), cert. 
denied, 132 S. Ct. 2101 (2012) (holding that plaintiff adequately asserted a supervisory 
liability claim based on a “deliberate indifference” standard that does not require 
discriminatory intent for supervisory liability); Dodds v. Richardson, 614 F.3d 1185, 1199 
(10th Cir. 2010) (concluding that under § 1983, a plaintiff is allowed “to impose liability 
upon a defendant-supervisor who creates, promulgates, implements, or in some other way 
possesses responsibility for the continued operation of a policy” that abrogates a 
constitutional right). 
115 Adams, supra note 58, at 9 (citing CHRISTOPHER COMMISSION REPORT, supra note 16). 
116 Brandl & Stoshine, supra note 54, at 563. 
117 Id. at 11. 
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OIDV complaints. 118 Similarly, if contrary to the holding in Pridgen, 
supervisors were “put on notice” following repeated violent misconduct that 
an officer may perpetrate sexual assault, municipalities could be motivated 
to better train and track officers.  

V. TRAINING THAT DECREASES OFFICER VIOLENCE 
IN BOTH “SPHERES” 

According to one survey of police departments serving populations 
over 100,000, only fifty-five percent of the departments had specific 
policies in place for dealing with OIDV.119 There are forms of anger-
management and stress-management trainings, including individualized 
psychology and anger-prevention modules, that municipalities can 
implement to decrease police violence, in addition to more-stress-conscious 
shift and patrol rotations.120 Given that knowledge, supervisors should 
theoretically be held liable if they fail to implement these interventions. 

Some police organizations already make the connection between at-
home and on-the-job violence and disseminate ways to predict violence. For 
example, the New Jersey Domestic Violence Fatality and Near Fatality 
Board of the Department of Children and Families have promulgated a 
“Model Policy On Domestic Violence in the Law Enforcement 
Community.”121 One section is particularly relevant: 

 
  

																																								 																					
118 Both domestic violence and on-the-job violence also implicate culture problems; 
inadequate or improper training of police officers is frequently the basis of municipal 
liability for excessive-force incidents. LARRY K. GAINES & VICTOR E. KAPPELER, 
POLICING IN AMERICA 431 (2008). 
119 LARRY BOYD, ET AL., DOMESTIC ASSAULT AMONG POLICE: A SURVEY OF INTERNAL 
AFFAIRS POLICIES 5 (1995), available at 
http://www.cailaw.org/media/files/ILEA/Publications/domestic_99.pdf (“[A]t least 45% of 
the [surveyed] departments have no specific policy guidelines for dealing with this issue.”). 
120 See generally Alexis D. Abernethy & Christopher Cox, Anger Management Training for 
Law Enforcement Personnel, 22 J. CRIM. JUST. 459 (1994). 
121 LAURA CERMINARA ET AL., NEW JERSEY DOMESTIC VIOLENCE FATALITY AND NEAR 
FATALITY REVIEW BOARD, MODEL POLICY ON DOMESTIC VIOLENCE IN THE LAW 
ENFORCEMENT COMMUNITY (2006), available at 
http://www.nj.gov/dcf/news/reportsnewsletters/taskforce/Model_of_DV_in_LEC_Policy.p
df. 
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VIII. EARLY WARNING AND INTERVENTION 
RESPONSIBILITIES 

 
A.  Department Responsibilities 

1. The department shall either in response to observed 
warning signs or at the request of an officer, provide non-
punitive avenues of assistance to officers, their partners, and 
other family members before an act of domestic violence 
occurs. . . . 

 
B.  Supervisor Responsibilities 

1. Supervisors shall be aware of and document any 
pattern of abusive behavior potentially indicative of domestic 
violence including but not limited to the following: 

a) Aggressiveness 
(1) Excessive and/or increased use of force on the job.  
(2) Stalking and inappropriate surveillance activities. 
(3) Unusually high incidences of physical altercations 

and verbal disputes. 
(4) Citizen and fellow officer complaints of 

unwarranted aggression and verbal abuse.122 
 

Early warning (EW) systems are already in place in over forty 
percent of all municipal and county law enforcement agencies serving 
populations greater than 50,000 people.123 EW systems use data to pinpoint 
officers who repeated exhibit problematic behavior, enabling supervisors to 
intervene with counseling or training.124 While civilian complaints are often 
included, EW systems should specifically highlight OIDV complaints when 
tracking misconduct likely to signal when intervention is necessary.125 

Identification and evaluation of stress is critical for intervention in 
and prevention of officer-involved domestic violence. Early warning 
systems, which are designed to identify violence-prone officers while 
remedial interventions are still an option, could be used. These often include 
monitoring civilian complaints and disciplinary records to identify officer 
																																								 																					
122 Id. at 8. 
123 Geoffrey P. Alpert & Samuel Walker, Police Accountability and Early Warning 
Systems: Developing Policies and Programs, 2 JUST. RES. & POL’Y 59, 60 (2000). 
124 Id. at 59. 
125 See generally Stinson & Liederbach, supra note 3, at 618-19 (internal citations omitted). 
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performance problems, but could also reasonably include monitoring OIDV 
as a specific predictor for officer involvement in use-of-force incidents.126 
Training, psychological review, and appropriate reassignments could be 
done quickly; all these measures would help curb the pervasive intimate 
partner violence among police officers, as well as decrease the likelihood of 
use of excessive force on the job. 

Supervisors should organize programs, encourage self-care, ensure 
more equitable shift and hour rotation, and provide psychological services 
necessary to curb stress and thereby police violence; courts could demand 
that supervisors adapt in light of newly understood psychology and better 
manage the people bestowed with so much power. It should no longer be 
considered reasonable to believe that a sixty-day suspension, without any 
additional retraining or psychological services, would address a police 
officer’s anger and violence issues. 

Supervisors could promote a culture in which the entire precinct 
looks for early warning signs of violence; they could document behavior 
indicative of both domestic violence and excessive force on the job and 
could penalize officers who did not report information regarding domestic 
violence. Once a supervisor has been put “on notice” that an officer may 
commit further violence, either on or off-the-job, there are a variety of ways 
that supervisors can then prevent that outcome. Police departments could 
mandate that when a call is received from a victim of officer-involved 
domestic violence, for example, an Internal Affairs representative must be 
sent automatically to the scene.127 Officers who attempt to discourage a 
victim from seeking help, or who interfere with domestic violence cases, 
intimidate, or coerce witnesses or victims, could be subject to criminal 
charges and disciplined.128 

Courts could help change police norms by rejecting the still-utilized 
concept of “public” and “private” “spheres,”129 and demanding that both 
excessive-force and OIDV complaints put police supervisors on notice of 
potential future violence, signaling the need for intervention. If either form 
																																								 																					
126 See Adams, supra note 58, at 10 (discussing the general utility of using use-of-force 
reports, arrest records, injury reports, and medical records to monitor officer performance 
issues). 
127 Mazzola, supra note 6, at 364. 
128 See CERMINARA ET AL., supra note 125, at 23 (“[T]he department shall investigate those 
officers and take disciplinary action and file criminal charges if probable cause exists.”); 
id. at 10 (“Officers who engage in [interference with cases involving themselves or fellow 
officers] will be subject to severe discipline up to and including dismissal.”). 
129 See Green, supra note 26, at 240-44 for a discussion of the public-private distinction. 
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of violence [re]occurs, supervisory liability should attach under § 1983. By 
expecting police supervisors to understand the connections between stress 
and violence, and holding them responsible for failing to respond 
appropriately, courts could also encourage more mental-health-conscious 
police departments and thereby help curb future acts of violence. 

VI. CONCLUSION 
The historical legal division between “private” and “public” 

“spheres” still exists within some aspects of domestic violence law, and 
results in police officer domestic violence being seen as separate and 
unconnected to on-the-job excessive force. Police departments should 
actively address the “code of silence” culture and provide training on stress 
management, anger management, and avoidance of violent and abusive 
conduct in order to curb both types violence.130 Further research should be 
done—ideally with police department collaboration—to verify that police 
officers who commit domestic violence or excessive force are more likely 
to have the other type of violence in their records. This would involve 
gathering files on officers with excessive violence complaints and cross-
referencing them with references to OIDV in order to produce accurate 
results as to how much overlap exists. 

With that information, rather than treating domestic violence claims 
as separate from the supervisory and municipal liability calculus, courts 
could incentivize police departments to treat intimate partner violence as a 
predictor of future excessive and unlawful physical intimidation, and 
terminate the officer if the internal review finds fault; likewise, after 
excessive force complaints, supervisors could be on notice that failing to re-
training that officer they make them liable for civil rights abuses. Such a 
course of action would constitute raising the curtain between the 
traditionally observed public and private “spheres,” and could both curb 
excessive-force incidents and decrease the high rate of intimate partner 
violence in police families. 

																																								 																					
130 See Oehme et al., supra note 8, at 87 (discussing the role of the “code of silence” in the 
culture of tolerance surrounding OIDV); Abernethy & Cox, supra note 124, at 460 
(discussing the role of anger management trainings in bettering police culture and reducing 
violent acts by police officers). 
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INTERCAMPUS SEXUAL ASSAULT 
ACCOUNTABILITY:  

PROTECTING STUDENTS OFF CAMPUS 
 

Katherine E. Leung*
 

In this paper I argue that while schools are not statutorily obligated to investigate 
or adjudicate intercampus sexual assault cases, the use of regional agreements 
providing for adjudication of claims from member schools’ students on an equal 
basis by the respondent student’s school, is in the best interests of all participating 
schools and consistent with the spirit of Title IX.  

While the legal argument for requiring schools to adjudicate intercampus sexual 
assault cases does not apply where the school has no educational relationship with 
the complainant (for example a cross registration agreement with the 
complainant’s school), the same safety concerns do apply regardless of whether or 
not such an educational relationship exists. Because campus sexual assaults are 
often committed by serial offenders, many of whom can be appropriately 
characterized as target rapists, these offenders pose a significant campus safety 
threat even if schools are not statutorily obligated to adjudicate intercampus 
sexual assault cases. Absent some sort of regional agreement to hold students 
accountable for assaults committed against students from other area schools, 
intercampus sexual assault becomes a potential minefield of targeted serial 
assaults, whereby the perpetrator faces no consequences, nor is an investigation 
even conducted. Not only do regional agreements have the potential to resolve this 
important safety issue on campus, but they also provide students with additional 
protection when they leave campus and socialize with students from other 
institutions in the area. 

I. INTRODUCTION 
The social aspect of the modern college experience often extends 

well beyond the campus gates, and as a result students from neighboring 
institutions often interact with one another in social settings. In some cases 
  
* J.D. Candidate, expected to graduate from Harvard Law School in 2017. This paper was 
inspired by Professor Diane Rosenfeld’s Title IX seminar.  Many thanks to Professor 
Rosenfeld for her support and encouragement and to my classmates for their insightful 
comments and inspiration. 
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these students’ interactions are facilitated by their respective institutions, 
whether through a brother-sister school relationship, consortium, or even 
just university-funded transportation. Whether the school sanctions these 
social interactions or not, these social interactions are far from risk-free. 
The risks for students attending social functions from off campus are equal 
to, if not greater than, the risks that students face at social functions on their 
own campuses, but there are few legal protections in place requiring 
institutions to take action in response to a complaint from a student enrolled 
at a neighboring institution.1 Because Title IX’s statutory language focuses 
on intracampus sexual assault, it is unlikely that existing legislation can be 
used to compel colleges and universities to engage in any intercampus 
sexual assault adjudication system. As a result, there is a gap in statutory 
coverage where students’ educational experiences are affected by sexual 
assault and harassment, but because that harassment or assault occurred on 
another campus, their respective home institutions do not have the authority 
to sanction the perpetrator or protect other students.  

Under the existing statutory framework of Title IX and the Campus 
Sexual Violence Elimination Act (Campus SaVE Act), schools are required 
to employ a Title IX coordinator who is tasked with overseeing and 
implementing the college or university’s sexual assault investigation and 
adjudication policy. 2 While this obligation was not clearly laid out for 
schools and effectively enforced upon institutions of higher education prior 
to the Dear Colleague Letter in 2011, courts have long acknowledged that 
peer-on-peer sexual harassment and assault can be a barrier to equal access 
to educational opportunities, when the harassment is so severe or pervasive 
as to alter the conditions of the educational environment.3  Under the 
Department of Education Office of Civil Rights’ guidance in the Dear 
Colleague Letter, schools are obligated to have a policy in place for 
addressing what most schools refer to as “sexual misconduct” 4  and 

																																								 																					
1 Title IX and the Dear Colleague Letter refer to the responsibility that schools have to their 
own campus or prospective students, and not to students at nearby institutions. 20 U.S.C. § 
1681 (1972); see Davis v. Monroe Cty. Bd. Educ., 526 U.S. 629, 644 (1999) (holding that 
schools are liable to students for known acts of student gender-based harassment).  
2 20 U.S.C. § 1681; Violence Against Women Reauthorization Act of 2013, Pub. L. No. 
113-4, 127 Stat. 54 § 304 (2013) [hereinafter VAWA].  
3 See Davis, 526 U.S. at 648 (“[S]tudent-on-student sexual harassment, if sufficiently 
severe, can . . . rise to the level of discrimination actionable under [Title IX].”). 
4 Sexual misconduct can include harassment, unwanted touching, coerced sexual acts, and 
sexual assault, depending upon the school’s policy.  In some cases schools define sexual 
misconduct as any sexual acts to which both parties did not affirmatively consent, others 
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adjudicate cases of student-on-student sexual assault.5 Under this policy, 
schools are required to provide a speedy adjudication process—which 
should never involve mediation in sexual assault cases—including an 
investigation of the complaint, the opportunity to call witnesses or produce 
other evidence, and after which students have a right to know about any 
remedies instituted against the other party that have an impact on their own 
education experience, as well as an equal right of appeal.6 Finally, in 
recognition of the fact that these are civil rights cases and not criminal cases 
with corresponding criminal penalties, Title IX requires that schools apply 
the preponderance-of-the-evidence standard when evaluating campus sexual 
assault cases, placing the focus on the survivor’s right to equal access to 
education, unlike criminal trials, which focus on society’s interest in 
punishing or isolating those who are guilty of violent crimes, thereby 
deterring potential future offenders.7 However because the Dear Colleague 
Letter does not specify that these requirements also cover survivors who 
attend other schools, many schools’ policies are ambiguous as to whether or 
not these survivors have any recourse through the school’s adjudicative 
process, despite the fact that the assault may have a very direct impact on 
their equal access to educational opportunities.  

The Campus SaVE Act was designed to enhance Title IX protection 
against campus sexual assault, but is similarly ambiguous as to the rights of 
survivors in intercampus sexual assault cases. While one of the Campus 
SaVE Act’s major selling points at the time of its proposal was its focus on 
collaboration to prevent future sexual assault cases, this focus on 
collaboration was at the federal agency level, leaving the degree of 

																																								 																																								 																																								 																																	 	
use a standard of unwanted sexual acts, while still others rely on the use of force.  The 
standard varies significantly across institutions, contributing to the barriers a survivor faces 
should she wish to pursue a complaint against her assailant in a case of interschool sexual 
assault.  
5 Letter from Russlynn Ali, Assistant Sec’y for Civil Rights, Dep’t of Educ., to Colleague 
(Apr. 4, 2011), https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf 
[hereinafter Dear Colleague Letter].  
6 Id. 
7 20 U.S.C. § 1681(a) (mandating that “[n]o person in the United States shall, on the basis 
of sex, be excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any education program or activity . . .”).  See generally Amy 
Chmielewski, Defending the Preponderance of the Evidence Standard in College 
Adjudications of Sexual Assault, 2013 B.Y.U. EDUC. & L.J. 143 (2013).  
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collaboration among the schools themselves relatively unchanged.8 As a 
result, while the Campus SaVE Act has had a huge impact on how schools 
track sexual assault on campus, train adjudicators, and educate students and 
employees about campus sexual violence, these benefits have not extended 
to survivors of intercampus assaults, leaving a gap in both the available data 
on intercampus sexual assaults and the enforcement of survivors’ rights. As 
a result, although women are likely to face similar power dynamics and 
offenders in intercampus and intracampus assaults, they will likely receive 
less support if they are subject to an intercampus assault than an 
intracampus assault.  

Target rape, a phenomenon whereby men view women as prey, seek 
out women acquaintances for the purpose of rape, and use alcohol as a 
weapon to facilitate sexual assault, is rampant on college campuses in this 
country.9 This phenomenon may be exaggerated when dealing intercampus 
socialization, particularly between women’s colleges and coeducational 
colleges, where there is a large influx of women, who may be unfamiliar 
with their surroundings on a strange campus. Additionally, when planning a 
party at a finals club or a fraternity, members often advertise at other 
schools in the area, and in some cases even use women from other schools 
as part of their recruitment process.10 Target rape is pervasive on campuses 
with a high male power quotient, and a focus on male dominated space.11 
This dynamic is exaggerated in social situations at which women from 
several institutions are in attendance, when the power dynamic becomes not 
only about amplifying male power, but also about which men can do what 
to whose women.12 Most of all, target rape derives from a social power 
																																								 																					
8 The Campus Sexual Violence Elimination (SaVE) Act, THE CLERY CTR., 
http://clerycenter.org/campus-sexual-violence-elimination-save-act (last visited Mar. 11, 
2016).  
9 Diane L. Rosenfeld, Uncomfortable Conversations:  Confronting the Reality of 
Target Rape on Campus, 360 HARV. L. REV. F. 359, 372–73 (2015). 
10 Organizations at Harvard and MIT both routinely advertise social events at Wellesley 
College, for example.  Furthermore, the MIT Chapters of the Chi Phi and Phi Sigma 
fraternities use Wellesley women as “rush girls” who attend rush events, socialize with 
potential new members, and provide their opinion on who among the group of men should 
be granted membership.  These women are often members of social clubs at their own 
institutions, like the Wellesley College societies, and are held up to pledges as examples of 
the types of women that brothers have access to as part of their membership in the 
fraternity. 
11 Rosenfeld, supra note 9, at 378-79. 
12 This dynamic is particularly evident in the use of terminology like “BU bitches,” as 
compared with Harvard women, or the rhyme, “Simmons and Boston to bed, Wellesley to 
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structure that centers on men’s control over access to social space, and 
alcohol—problems that are not limited to intracampus cases.13 Once they 
walk through the door, students from other institutions will be at as great or 
greater risk of target rape on campuses with male dominated cultures and 
social spaces, making regional agreements addressing intercampus sexual 
assault adjudications key to a comprehensive approach to campus sexual 
assault.  

II. DEFINING INTERCAMPUS SOCIAL RELATIONSHIPS  
 There are three basic contexts in which these kinds of social 
relationships might exist: consortiums or schools with generous cross 
registration agreements, schools with established and institutionally 
endorsed social relationships, and schools within close geographic 
proximity but without any school sanctioned or established social or 
academic relationship. These categories are not exhaustive, but cover the 
majority of intercampus relationships. Schools’ statutory obligations will 
vary depending upon which of these categories is most applicable to their 
relationship with the complainant’s school, and whether or not they 
arguably have an obligation to provide the complainant with equal 
educational opportunity under Title IX.  

The respondent’s school has a significant conflict of interest in 
determining whether to entertain complaints from students at other colleges 
and universities only grows as the relationship between the two institutions 
becomes more tenuous. In addition to the inherent conflict of interest in 
protecting their own student perhaps even at the expense of others, but also 
the business interest in promoting their brand, including the character of 
their students. Although most colleges and universities have not-for-profit 
status they also maintain large fundraising operations, and rely on their 
reputation as a selling point for prospective students considering what value 
added their degree can provide in a competitive post-graduation job market. 
Perhaps these considerations should not play a role in determining whether 

																																								 																																								 																																								 																																	 	
Wed,” implying that a woman’s affiliation with a particular institution gives men from 
another institution (in the case of this particular rhyme, Harvard and MIT) the right to those 
women’s bodies in a very particular way.  See, e.g., Alexandra M. Gutierrez, The Girls 
Next Door, HARVARD CRIMSON (Feb. 22, 2006), 
http://www.thecrimson.com/article/2006/2/22/the-girls-next-door-what-are/.  
13 Id.  
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to accept, investigate or adjudicate reports of sexual assault from students at 
other colleges and universities in the region, but as a practical matter those 
considerations may well play a role in an institution’s decision making 
process.  

A. Cross Registration Agreements 
 Schools with a formal cross-registration agreement or consortium 
agreement arguably have an obligation to students at other member 
institutions as a result of such agreements. Consortiums like the five 
Claremont Colleges and the Five College Consortium in Western 
Massachusetts permit students to cross register at member institutions and 
often fund transportation between campuses for both academic and social 
functions. 14  These types of arrangements are particularly common at 
women’s colleges, and often involve an ample social component in addition 
to cross-registration privileges.15 Given that students can cross register there 
it is possible that all member schools have an obligation to seriously 
investigate and adjudicate Title IX complaints brought forth by 
complainants from any member school. Title IX obligates schools to 
provide equal access to education for all students and prohibits gender-

																																								 																					
14 See, e.g., About CMC, CLAREMONT MCKENNA COLLEGE, https://www.cmc.edu/about 
(last visited Dec. 18, 2015) (“[S]tudents [may] choose from more than 2,200 classes and 
participate in co-curricular activities with 7,000 other students at Harvey Mudd College, 
Pitzer College, Pomona College, and Scripps College, as well as the Claremont Graduate 
University and Keck Graduate Institute”); The Consortium: Brief History and Overview, 
FIVE COLLEGE CONSORTIUM, https://www.fivecolleges.edu/consortium (last visited Dec. 
18, 2015) (explaining that the Five Colleges comprise Amherst College, Mount Holyoke 
College, Smith College, University of Massachusetts Amherst, and, Hampshire College, 
and that this consortium offers “long-term forms of cooperation” such as “[s]hared use of 
educational and cultural resources and facilities” and “open cross registration”) [hereinafter 
Consortium Overview].  
15 See, e.g., Bi-Co, Tri-Co, and Penn, BRYN MAWR COLLEGE 
https://www.brynmawr.edu/academics/bi-co-tri-co-and-penn-0 (last visited Dec. 18, 2015); 
Consortium Overview, supra note 14; About Scripps College, SCRIPPS, 
http://www.scrippscollege.edu/about/consortium (last visited Dec.18, 2015); Cooperative 
Program, SAINT MARY’S COLLEGE 
https://www.saintmarys.edu/academics/undergraduate/partnerships (last visited Dec. 18, 
2015); Opportunities at Other Schools, WELLESLEY COLLEGE 
http://www.wellesley.edu/academics/theacademicprogram/otherschools (last visited Dec. 
18, 2015).  
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based discrimination in education16, so arguing that a school has a statutory 
obligation to investigate a reported sexual assault is the easiest when the 
institution has some sort of academic relationship with that institution. 
Where a complainant has actually enrolled as a cross-registered student at 
the respondent’s institution when she17  is assaulted, there is a strong 
argument that the respondent’s institution would be denying her equal 
access to an education by refusing to investigate or adjudicate her 
complaint. However cross-registered students also do not have the same 
kind of educational relationship with the institution as students who are 
enrolled full time, and thus those institutions might argue that they are not 
denying the cross-registered student equal access to educational 
opportunities on their campus, because cross-registered students’ 
educational access to the campus is limited to the courses in which they are 
enrolled, and they do not live in the dorms, eat in the dining halls, or 
participate in student organizations.  

While this does not eliminate the college or university’s obligation 
to protect the cross-registered student’s right to equal access to educational 
opportunities, it may limit the remedies schools are statutorily required to 
provide in these cases, meaning that at least in practical terms intercampus 
sexual assault cases might be treated less stringently than intracampus 
cases. Remedies as described in the Dear Colleague Letter may range from 
no contact orders to barring the respondent from certain dormitories, to 
suspension or expulsion.18 Although suspension and expulsion are clearly 
still on the table many of the smaller remedies such as banning the 
respondent from dining halls or dormitories simply don’t seem to fit an 
intercampus case, limiting the manner in which schools could respond to 
cases where the respondent is responsible but the remedy falls short of 
suspension or expulsion—remedies that schools may be loath to employ in 
cases where the complainant is a cross-registered student from another 
institution, and without some kind of formal arrangement in place, the 

																																								 																					
16 20 U.S.C. § 1681(a) (prohibiting any education programs or activity that receives federal 
financial assistance from excluding students or subjecting them to discrimination on the 
basis of sex). 
17 While there are male survivors of sexual assault and they are entitled to the same 
statutory protection as female survivors under Title IX, I will use feminine pronouns when 
referring to survivors in this paper in recognition of the statistical evidence that women 
make up the majority of survivors and because the examples contained in this paper refer to 
survivors who use feminine pronouns.   
18 Dear Colleague Letter, supra note 5.  
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institutional conflict of interest could well win out at the expense of 
hundreds of cross-registered students’ safety.  

Formal cross registration programs like those in place at the 
Claremont colleges throw hundreds of students into a second college 
environment as a part of their college experience.19 Where as in the case of 
Scripps College, one of those schools is a women’s college, the consortium 
also floods that second campus with a large group of young women each 
fall, where their presence is recognizable as the number of women on 
campus skyrockets, particularly at social functions. Given the that men who 
commit campus sexual assault are often serial offenders, failure to address 
cases of intercampus sexual assault would leave a huge gap in coverage that 
assailants could use to target this group of women with the knowledge that 
they will not be held accountable through campus adjudications or in a 
criminal justice system that is so steeped in rape culture that rapists are 
rarely held criminally responsible for their actions.20 Ultimately this same 
kind of targeting can occur in any type of intercampus relationship, 
although the number of students who become vulnerable to this targeting in 
the absence of any formal intercampus sexual assault reporting policy is 
likely to increase dramatically, when predators know that they can target 
women from other institutions without consequence.  

Even schools like Columbia University and Barnard College, which 
technically operates under the larger University umbrella, have different 
sexual assault policies, training requirements for students, adjudicators, and 
procedures for handling sexual assault cases.21 Although Columbia and 
Barnard are as closely connected as two schools can be, their sexual assault 
policies still have some significant differences, particularly from the 
perspective of a student wondering what to expect from a campus 

																																								 																					
19 CLAREMONT UNIVERSITY CONSORTIUM, http://www.cuc.claremont.edu/ (last visited Dec. 
18, 2015).  
20 See, e.g., David Lisak, Understanding the Predatory Nature of Sexual Violence, 14:4 
SEXUAL ASSAULT REP. (Civic Res. Inst.), Mar./Apr. 2011, at 49, 55-56. 
21 Where Columbia University uses three trained adjudicators, all of whom have 
backgrounds handling sexual assault cases, Barnard College has the same Residential Life 
Dean handle all sexual assault cases at Barnard.  See Caroline Andrews, Barnard 
Administrators Reveal Sexual Assault Adjudication Process Details, COLUMBIA 
SPECTATOR (Apr. 8, 2015, 10:16 PM), 
http://columbiaspectator.com/news/2015/04/08/barnard-administrators-reveal-sexual-
assault-adjudication-process-details.  Additionally, up until recently, all cases involving 
Columbia students, either complainants or respondents, were handled by Columbia, leaving 
Barnard to adjudicate only cases where both students were Barnard students.  Id.  
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adjudicative process. Both policies are easily searchable with a quick 
Google search or perusal of the Barnard of Columbia websites, these 
policies do not readily provide information about the appropriate contacts at 
each respective institution, or which institution’s policy governs under what 
circumstances, leaving a lot of ambiguity for survivors attempting to 
navigate these policies in the midst of a trauma. A problem that can be 
exacerbated as the connection between the schools becomes more tenuous.  

Notre Dame and its sister school, Saint Mary’s College, have a co-
registration program and longstanding history of intercampus socialization. 
They also have a long and dark history of intercampus sexual assault, with 
investigations biased in favor of the respondent, particularly when those 
cases involve football players. 22  Although Saint Mary’s administrators 
knew that at least two of the football players accused of raping a Saint 
Mary’s student in 1976 case were implicated in a 1974 rape case, and that at 
least one of the assailants had raped another Saint Mary’s student, the 
administrators ultimately told the women to keep quiet, and that there was 
nothing more to be done.23 This 1976 case in particular points to a potential 
serial offender targeting Saint Mary’s students, without facing any 
consequences.  

The Saint Mary’s administrators’ response in the 1976 case also 
highlights another barrier that complainants face when reporting an 
intercampus sexual assault: the politics of the two institutions’ relationship, 
which can often be as strong a force as the complainant’s school’s desire to 
protect its students. These schools’ relationships have their own power 
dynamics, which necessarily impact the schools’ interactions. As a result, 
without some kind of safeguard in place to address that power dynamic and 
the impact an adjudication might have on the school’s relationship outside 
of that power dynamic, it may be difficult to escape that power structure 
which could quickly become the driving force behind how these complaints 
are handled, perhaps by telling complainants that nothing more can be done. 
While Title IX likely does not require any kind of formal interschool sexual 
assault adjudication process, a process that would guard against these kinds 
																																								 																					
22 Melinda Henneberger, Reported Sexual Assault at Notre Dame Campus Leaves More 
Questions than Answers, NAT’L CATHOLIC REP. (Mar. 26, 2012), 
http://ncronline.org/news/accountability/reported-sexual-assault-notre-dame-campus-
leaves-more-questions-answers.  
23 Dom Consentino, This is What Happens When You Accuse a Notre Dame Football 
Player of Sexually Assaulting You, DEADSPIN (Apr. 6, 2012, 10:00 AM), 
http://deadspin.com/5897809/this-is-what-happens-when-you-accuse-a-notre-dame-
football-player-of-sexually-assaulting-you.  
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of power relationships controlling the adjudicatory process would certainly 
fall within the spirit of Title IX.   

The string of cases involving Saint Mary’s complainants and Notre 
Dame respondents continues to this day. One of the most well-publicized 
cases in recent memory, which involved Lizzy Seeberg’s complaint against 
Prince Shembo, highlights how both the investigation and the adjudication 
process were stacked to protect Notre Dame football, an essential 
component of Notre Dame’s brand. 24  Lizzy Seeberg, a Saint Mary’s 
student, was sexually assaulted on Notre Dame’s campus on August 31, 
2010; she disclosed the assault to close friends immediately and quickly 
reported the assault.25 Like many other survivors, Ms. Seeberg was almost 
immediately inundated with text messages warning her not to “mess with 
Notre Dame football.”26 Although the Notre Dame police discussed these 
messages with the young men who sent them, urging them to change their 
behavior and stop bothering Ms. Seeberg, the police failed to question these 
young men or Ms. Seeberg’s assailant about the assault at that time.27 In 
fact, the University failed to pursue the investigation until months after Ms. 
Seeberg committed suicide, claiming that following her death the 
investigation was a low priority compared with underage drinking at 
football games—priorities that former Notre Dame police officers claim 
hold true when dealing with any survivor28. According to retired Lieutenant 
Cattrell, Notre Dame has a policy prohibiting officers from questioning 
student athletes while they are in the athletic complex, a policy that permits 
students to effectively hide out in the athletic complex and avoid an 
investigation into their conduct let alone a hearing or potential ruling that 
they are responsible for sexual misconduct.29 

Not only were the football players fighting to protect their teammate 
and their season when they tried to silence Ms. Seeberg, but the adults in 
charge of running the University itself were so interested in protecting the 
football program and the University’s reputation that they ran a smear 
campaign against Ms. Seeberg even after her death, which remains 
unmatched in the cases involving both a Notre Dame complainant and 
																																								 																					
24 Henneberger, supra note 22.  
25 Id. 
26 Id. 
27 Id.  
28 Melinda Henneberger, Why I Won’t Be Cheering for Old Notre Dame, WASH. POST 
(Dec. 4, 2012), https://www.washingtonpost.com/blogs/she-the-
people/wp/2012/12/04/why-i-wont-be-cheering-for-old-notre-dame/.  
29 THE HUNTING GROUND (The Weinstein Company 2015). 
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respondent.30 Not even Ms. Seeberg’s longstanding family connection with 
both Notre Dame and Saint Mary’s, giving her more of a connection with 
Notre Dame than the average Saint Mary’s student, couldn’t move the 
University to seriously investigate her complaint or protect her from 
retaliation by Notre Dame students.31 Instead, Notre Dame allowed her 
attacker to finish out the football season before deciding not to charge him; 
her attacker, Prince Shembo, went on to have an NFL career. 32  

While Lizzy Seeberg’s case is not representative of all intercampus 
sexual assaults, it is a striking reminder of just how devastating it can be 
when these cases go unaddressed. These cases are prevalent in a world 
where college students regularly interact with students from other 
campuses, whether as a result of formal institutional relationships or simply 
geographic proximity. But even in cases where there is a formal academic 
relationship and the school might have some obligation to pursue the case, 
we’ve seen that there are often other barriers to reporting, investigation or 
fair, Title IX compliant adjudication.  

In some cases, schools exist at the crossroads between relationships 
defined by cross registration agreements and those defined by longstanding 
social relationships and geographic proximity. This is perhaps the most 
accurate description of the relationships between schools like Spelman 
College and Morehouse College, or Barnard College and Columbia 
University, and Saint Mary’s and Notre Dame. In many cases, students live 
on what is effectively a common campus, socialize together, and have 
extensive cross registration privileges at their brother or sister schools. 
These relationships ultimately create an atmosphere that feels comparable to 
a single coeducational school rather than two separate schools, which may 
or may not be single sex schools, and can result in a string of sexual assault 
claims, without a clear path to adjudicating those claims as a result of the 
two separate administrative systems, with different sexual misconduct 
policies, and separate student bodies, even if that separation exists in name 
only.  

Following the appearance of the anonymous Twitter account 
@RapedAtSpelman, the Spelman and Morehouse communities, and the 

																																								 																					
30 Id.   
31 Henneberger, supra note 22. 
32 Nick Bromberg, Prince Shembo Says He Was the Notre Dame Player in the Lizzy 
Seeberg Investigation, YAHOO SPORTS (Feb. 23, 2014, 3:32 PM), 
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public watched as the bureaucratic barriers to investigating campus sexual 
assaults, and enforcing existing sexual misconduct policies.33 Although the 
student in this case reported her assault to Spelman’s public safety and 
eventually shared her story with the public via an anonymous twitter 
account, neither Spelman nor Morehouse has taken any action against the 
four men accused of laying in wait in a bathroom at Spelman, forcibly 
removing the woman, and brutally gang raping her.34 Although the survivor 
reported her rape to Spelman administrators and made her desire to proceed 
with an investigation clear, she reports that administrators told her that 
Morehouse men were her brothers, so she should “give them a pass.”35 In 
fact it wasn’t until the anonymous survivor launched an anonymous twitter 
account and the hashtags, #RapedAtSpelman and #RapedByMorehouse, 
trended on twitter for hours, attracting national media attention, that 
Spelman and Morehouse announced separate investigations into the sexual 
assault in question.36 Yet these investigations have yielded no reports, and 
																																								 																					
33 The appearance of this account followed reports from BuzzFeed news of a long string of 
reported and uninvestigated sexual assaults at Spelman College and Morehouse College.  
See Anita Badejo, “Our Hands Are Tied Because Of This Damn Brother-Sisterhood 
Thing” BUZZFEED (Jan. 21, 2016), https://www.buzzfeed.com/anitabadejo/where-is-that-
narrative.  The report further detailed how the administration at both Spelman and 
Morehouse reminded survivors of the importance of the colleges’ reputations, and 
brotherhood and sisterhood among the alumni of both schools, engaging in a form of 
respectability politics that turned a blind eye to the survivors’ experiences and pain.  Id.  
(“[F]or decades, students at Spelman—the elite historically black women’s college—have 
spoken out about instances of sexual assault committed by students from Morehouse 
College, their unofficial brother school. Now, in the wake of a petition, protests, and a 
federal investigation, their messages are ringing louder than ever.  Why haven’t we heard 
them?”); see also Kristen West Savali, #RapedByMorehouse: Allegations of a Rape Cover-
Up at Spelman Spark Controversy, ROOT (May 5, 2016), 
http://www.theroot.com/articles/culture/2016/05/_rapedbymorehouse_allegations_of_a_rap
e_cover_up_at_spelman_and_morehouse/.  
34 @RapedAtSpelman, TWITTER, https://twitter.com/rapedatspelman (last visited Aug. 30, 
2016); see also Tyler Kingkade, Spelman Rape Victim Says School President Failed on 
Promise to Meet with Her, HUFFINGTON POST (July 28, 2016), 
http://www.huffingtonpost.com/entry/spelman-president-campus-
rape_us_57996063e4b02d5d5ed453f0.  
35 Savali, supra note 33. 
36 Emanuella Grinberg, Atlanta Colleges Look into Anonymous Twitter Rape Claim, CNN 
(May 5, 2016) http://www.cnn.com/2016/05/05/us/morehouse-spelman-rape-allegations-
twitter/; Shantell E. Jameson, ‘Raped at Spelman’ Twitter Account Emerges, JET (May 3, 
2016), http://www.jetmag.com/news/raped-at-spelman-twitter-account/; 
Anita Badejo, Anonymous Student Behind “Raped At Spelman” Says “This Is Bigger Than 
Me,” BUZZFEED (May 6, 2016, 12:11 AM), 
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the survivor reports that despite all of their promises, and apologies for the 
pain she was experiencing, the President of Spelman has failed to meet with 
her and administrators have yet to complete an investigation into the sexual 
assault she reported, despite Title IX’s strict requirements that investigation 
and adjudication of a claim be completed within one academic year.37  

This problem of prioritizing the institutional reputation and 
structures of power over survivors is not unique to Morehouse and 
Spellman, and in some ways is most entrenched in these kinds of hybrid 
relationships, where the schools function as one on a day to day basis, but 
retain separate administrations, handbooks, policies, and student bodies, at 
least on paper. As Spelman and Morehouse appear to have done in this case, 
many schools wait until any media attention dies down, and carry on with 
business as usual, a trend reflected in BuzzFeed’s coverage of the handling 
of sexual assault at Spelman and Morehouse over several decades, and in 
Stanford University’s new policy barring hard liquor from campus in 
response to Brock Turner’s conviction and the media attention it received, 
rather than adopting pragmatic policies designed to protect survivors, even 
if the institution is forced to endure a media firestorm in the process.38 

B. Longstanding Social Relationships and Geographic Proximity  
 When the two institutions involved have cultivated a social 
relationship between their campuses, but do not maintain any form of 
academic consortium or cross registration, any arguments that the university 
is statutorily required to accept and investigate these complaints let alone 
engage in an intercampus adjudicative process to address these complaints, 
are undermined by the absence of an educational relationship between the 
complainant and the respondent’s school. Because Title IX refers to 
educational experiences, a complainant could theoretically argue that social 
experiences are a part of the educational experience in college, and as a 
result should be covered under Title IX.39 But, given that many of these 
social experiences are not school sanctioned or controlled, even where the 
schools provide transportation between their campuses to facilitate cross 

																																								 																																								 																																								 																																	 	
https://www.buzzfeed.com/anitabadejo/anonymous-student-behind-raped-at-spelman-says-
this-is-bigge.  
37 Kingkade, supra note 34. 
38 See Madison Park, Stanford Bans Hard Alcohol at Campus Parties, CNN (Aug. 23, 
2016), http://www.cnn.com/2016/08/23/us/stanford-hard-alcohol-ban/; see also Badejo, 
supra note 33. 
39 20 U.S.C. § 1681. 
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campus socialization it is difficult to prove that students have a civil right to 
intercampus socialization. As a result, any intercampus sexual assault 
reporting and adjudication process in the spirit of Title IX would likely have 
to be voluntary.  
 Claimants face a similar problem in cases where the claimant’s 
school and respondent’s school are in close geographic proximity but have 
not facilitated any kind of social relationship between their schools. This 
kind of case does not fit within the traditional Title IX framework, and there 
is likely no basis for forcing the schools to hold their students responsible 
under these circumstances, because the respondent’s school likely has no 
relationship with the complainant. In the event that the complainant reports 
the assault to her own school the school may have some obligation to take 
steps like barring the respondent from campus or issuing a no contact order, 
but because that university has very limited authority over the respondent 
those may be the only steps required under even the most expansive 
definition of Title IX.40 Furthermore those remedies do not address the 
problem of possible future assaults but are instead accommodations that the 
complainant’s school may be required to make whether the complainant 
wished to file a formal report and pursue an adjudication even if it were a 
purely intracampus case. Given these limitations, complainants cannot rely 
on Title IX to address this problem, and instead survivors who wish to 
pursue a complaint must rely on their schools to enter into some sort of 
agreement with other schools in the region to protect their right not to face 
sexual harassment and gender based violence on college campuses.  
 Some schools, however, take these limitations to extremes. When 
Emily,41 an NYU student was sexually assaulted while participating in an 
NYU study abroad program in Buenos Aires, NYU officials told her that 
unless she went through the police, there was nothing the University could 
do to help her.42 Despite the fact that the assault occurred in connection 
with NYU’s Buenos Aires campus, the university made no effort to 
accommodate Emily, nor to investigate her claim, leaving her on her own to 
deal with an unfamiliar justice system in a foreign country, or to choose not 

																																								 																					
40 Id. 
41 Name has been changed.  
42 Rajeev Dhir & Alexandra Palmer, Sexual Assaults at NYC College Campuses, AL 
JAZEERA AMERICA (Feb. 4, 2015 5:00 AM), 
http://america.aljazeera.com/articles/2015/2/4/sexual-assaults-at-nyc-college-
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to pursue the case. 43  This kind of response takes the limitations on 
survivors’ access to adjudication in interschool sexual assault cases to an 
extreme, effectively denying the survivor access to any adjudicative 
process. Further, because Emily chose not to pursue her case through NYU 
public safety when she returned to New York, NYU never reported the 
assault on its police blotter or in its Clery numbers.44 
 While there are few cases to draw upon here, as the legal argument 
for enforcement is weaker, those survivors who have pursued complaints 
against assailants at schools in close geographic proximity pointed to the 
impact the assault had on their access to education. In many of these cases, 
the assailants carry many of the markers of target rapists, making the 
acquaintance of women from other schools for the purpose of bringing them 
into a male dominated environment, often a fraternity, plying them with 
alcohol, and assaulting them. 45  While discussing her assault with 
filmmakers in the documentary The Hunting Ground, one survivor from 
Emerson College referred to the MIT fraternity where she was assaulted, 
Sigma Alpha Epsilon, as “Sexual Assault Expected,” implying that her 
experience was part of a much larger pattern of assault both at the 
individual chapter and, based on the multiplicity of similar interviews using 
the same terminology, throughout the national organization.  
 When Emerson College sophomore Sarah Tedesco arrived at an 
MIT fraternity party, an MIT student brought her a drink and asked to see 
her student I.D. to confirm that she was an MIT student; upon discovering 
that Sarah was not an MIT student, he told her he wanted to show her 
something, and led her away from the party, where he attacked her.46 This 
young man’s actions, bringing Sarah a drink laced with GHB which made 
her head feel foggy, rendering her unable to say “yes” or “no,” and 
confirming that she was not an MIT student before assaulting her, suggests 
that he intentionally targeted Sarah as a woman from another school, asking 
for her I.D. to confirm that he was right that she was not an MIT student.47 
																																								 																					
43 Id. 
44 Id. 
45 See, e.g., THE HUNTING GROUND, supra note 29. 
46 Ashe Schow, Dateline Highlights Campus Sexual Assault and the Difficulties for College 
Adjudication, WASH. EXAMINER (Oct. 9, 2013), 
http://www.washingtonexaminer.com/dateline-highlights-campus-sexual-assault-and-the-
difficulties-for-college-adjudication/article/2566773.  
47 Jessica Wakeman, Emerson Student Files Federal Complaint over Alleged Mishandling 
of Sexual Assault, FRISKY (Oct. 9, 2013), http://www.thefrisky.com/2013-10-09/emerson-
student-files-federal-complaint-over-alleged-mishandling-of-sexual-assault/.  
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Whether Sarah’s assailant was purposefully taking advantage of the fact 
that MIT is not statutorily obligated to adjudicate the case, or simply 
targeting a woman based upon misogynistic beliefs about his right to assault 
women from other institutions, his actions in targeting a student from 
Emerson exemplify an extreme manifestation of target rape.  
 Not only does Sarah’s experience exemplify how some men target 
women from other universities, but also exactly how the system fails 
women who report intercampus assaults. Although Sarah reported her 
assault to both Cambridge Police and Emerson Police, her case was never 
heard either in court or in a school adjudicative proceeding.48  Emerson 
administrators actively discouraged Sarah from reporting her assault to the 
police, and the criminal case was eventually dropped, despite Sarah’s 
positive identification of her assailant from a lineup.49 While there is no 
guarantee that an interschool agreement to adjudicate the case would have 
resulted in an appropriate remedy for Sarah, its availability alone would 
have increased the likelihood that Sarah’s assailant would face 
consequences for his actions and made all women safer on MIT’s campus.  

III. THE PROPOSAL: VOLUNTARY REGIONAL 
AGREEMENTS  

 The absence of a statutory obligation to engage in a Title IX 
compliant investigation and adjudication should not be a barrier to fighting 
sexual assaults occurring across college campuses. Given the low reporting 
rate on college campuses, throwing up roadblocks to students who want to 
report—even if those students are enrolled at other universities in the area—
is likely to leave serial offenders on campus where their presence and any 
assaults thy commit do pose a real threat to equal access to educational 
opportunity. 50  From a campus safety perspective, the assailants are a 
significant threat to women on their campus regardless of whether the 
woman reporting the assault is enrolled at the same university or another 
school in the area, meaning schools should focus more on a model of 
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investigating and adjudicating all reported sexual violence on campus, 
rather than a model that focuses more on where the women are enrolled 
than the safety risk their assailants pose to women on campus. Intercampus 
sexual assaults may still create a hostile educational environment at the 
respondent’s school, even if those schools don’t have a Title IX obligation 
to the complainant, where students have the knowledge that an assault or 
series of assaults has occurred without any path to adjudication.  
 As regional consortiums are beginning to pop up in response to 
problems of intercampus campus sexual assault, or even as a resource to 
Title IX coordinators attempting to develop best practices, Title IX 
coordinators are better equipped to connect students with their counterparts 
on other campuses, if a student wants to file a complaint.51 While this is a 
significant step in the right direction, providing students with access to the 
right administrator at the respondent’s school, it doesn’t address other gaps 
in coverage for survivors. Without an agreement between the schools 
obligating the respondent’s school to pursue an investigation and 
adjudication where the complainant is a student at a signatory school, these 
regional agreements don’t guarantee survivors that the respondent’s school 
will take the complaint seriously or pursue any kind of investigation. 
Further, these consortiums don’t increase students’ direct access to 
information about each school’s policy, where any hearings might be held, 
and their rights as complainants under each different policy. 
 Regional agreements, under which schools would pledge to provide 
a mechanism for students from other institutions to report sexual assaults 
and agree to investigate and pursue complaints filed by students from other 
institutions on an equal basis with their own students’ complaints. Such an 
agreement is in all schools’ interests because it protects their students on all 
college and university campuses in the area and helps reveal serial offenders 
who might otherwise prey on women from other universities as a way of 
avoiding the consequences of enforcement. However in order to be effective 
such a regional agreement must be accessible and provide practical 
safeguards to ensure that students feel comfortable engaging in these 
adjudications.  
 Engaging in adjudications requires first and foremost that students 
have easy access to information about how to file a complaint in an 
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intercampus sexual assault case, and how the process will proceed. The 
Claremont Colleges appear to be the only colleges in the country with a 
published policy on intercampus sexual assault, although several other 
regions have attempted to put intercampus sexual assault policies in place.52 
While the Claremont Colleges have set up a website specifically addressing 
sexual assault at the Claremont Colleges, with contact information for each 
school’s Title IX coordinator and links to each college’s sexual misconduct 
policy, it does not detail what the intercampus policy entails, but instead 
instructs students to contact their Title IX coordinator for information about 
how to file an intercampus complaint.53 While this information provides 
students with clear directions about where to get information about filing an 
intercampus complaint, it also forces students who have experienced 
intercampus sexual assault to speak with their Title IX coordinator, making 
it difficult for students to anonymously explore the option of filing an 
intercampus complaint. The Title IX coordinator can be a valuable resource 
for students going through an intercampus adjudication proceeding, but the 
prospect of speaking with an unfamiliar administrator might act as a barrier 
to filing a complaint. The website also fails to address how a student might 
file an anonymous complaint, and once the student approaches a Title IX 
administrator the complaint is no longer anonymous. 54  Despite these 
missing pieces, the 7C website is an excellent model for a centralized 
repository of information about each school’s sexual assault policy, Title IX 
coordinators, and any other resources for survivors.  

One of the Claremont Colleges’ website’s greatest strengths is its 
accessibility. It is readily searchable, in contrast to the Five Colleges Inc. 
policy that governs Amherst College, UMass Amherst, Hampshire College, 
Smith College and Mount Holyoke College, which does not appear on the 
first page of Google search results for “Five College Intercampus Sexual 
Assault,” “Five Colleges Title IX,” or even in connection with any of the 

																																								 																					
52 College Sexual Misconduct Policy (ch. 1, § 3), AMHERST COLLEGE, 
https://www.amherst.edu/offices/student-affairs/community-standards/college-
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procedures/ (last visited Dec. 18, 2015) [hereinafter THE CLAREMONT COLLEGES]. 
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member schools’ websites.55 The Five Colleges Inc. website does provide a 
clear policy statement describing which schools are responsible for 
providing services, investigating and adjudicating the complaint, and which 
school’s sexual misconduct policy governs.56  

The best regional agreements will be detailed and account for each 
school’s responsibilities at every stage of the process. Having a searchable 
policy does not do students any good if the policy does not also tell 
survivors what to expect from the interschool process and what each school 
is responsible for, giving survivors all the information they need to pursue a 
complaint. Schools should settle whose policy will govern adjudications, 
what procedural requirements must be satisfied during the adjudication, 
which school is responsible for any costs that might be incurred during the 
adjudicative process, and which school will provide resources and remedies 
both prior to the adjudication and after a final judgment.  

Under both the Claremont policy and the Five Colleges, Inc. policy, 
the respondent’s school’s policy governs for purposes of the investigation 
and adjudication, while the claimant’s school provides services for the 
survivor before the adjudication.57 What is less clear under both policies is 
how the schools divide responsibilities for both preliminary and final 
remedies, including but not limited to enforcing no-contact orders, and 
preventing any retaliation against the complainant. While both policies 
provide a clear accounting of each school’s responsibilities on paper, they 
do not appear to address grey areas that might arise in dividing up the 
responsibilities, like where any hearings should be held, which school will 
bear the students’ legal costs if the policy permits students to have legal 
counsel. While these issues may not have a significant impact on students’ 
access to the services they need or the adjudicative process to which they’re 
entitled, they may have a significant impact on how smoothly the 
interschool process runs from day to day. By sorting out these kinds of 
issues ahead of time, schools can avoid having to jockey for power to 
determine who is responsible for bearing specific costs while dealing with 
an open case, which might raise the kinds of concerns about power relations 
that arise when there isn’t a regional agreement in place to begin with.  

																																								 																					
55 Five College Risk Management, FIVE COLLEGE CONSORTIUM, 
https://www.fivecolleges.edu/riskmgmt/studentrisk/sexual-harassment-assault (last visited 
Dec. 18, 2015) [hereinafter FIVE COLLEGE CONSORTIUM]. 
56 Id. 
57 THE CLAREMONT COLLEGES, supra note 52. 



Journal of Law & Public Affairs      Volume 2 

 275 

Schools should also draft their regional agreements with an eye 
toward protecting survivors in an interschool process. Interschool hearings 
under existing consortium or regional agreements place the investigations 
and adjudications under the respondent’s school’s policies, which could 
make survivors feel that the hearing is an unsafe space both physically and 
emotionally, or that the adjudication is skewed in the respondent’s favor 
even if only as a result of the respondent’s greater familiarity with the 
system.58 If survivors feel that they are at a disadvantage due to lack of 
familiarity with the system or that the hearing will be in an unsafe space, 
she may be less likely to pursue a complaint, making addressing these 
problems an essential function of any effective regional agreement. To 
avoid some of these concerns, schools can agree to conduct hearings in 
neutral location, in recognition of the fact that returning to the respondent’s 
campus may be a triggering experience for the survivor, permit outside 
advocates to provide the survivor with both a support system within the 
room and guidance in an unfamiliar adjudicatory system, and require all 
participating schools to submit to trauma informed training from a local 
rape crisis center, to help minimize additional trauma throughout the 
adjudicative process.  

Regional agreements to conduct intercampus hearings in a neutral 
forum with outside advocates acknowledges that the survivor in an 
intercampus hearing is an outsider in the proceedings and attempts to 
compensate for that status. The neutral forum can be at a third campus in 
the area, a conference room at a local rape crisis center, or another 
appropriate off-campus forum. The school should also agree to cover 
transportation costs to and from the hearing for both the complainant and 
the respondent, and any witnesses that they intend to call, in order to 
provide all students with equal access to the adjudicative process and 
comply with the Title IX obligation that schools cover the same costs for 
both parties, as well as providing the same procedural options to both 
parties throughout the process. Given Title IX’s requirement that both 
parties be treated equally throughout the process59, a neutral forum is in 
keeping with the spirit of Title IX, while a hearing conducted on the 
respondent’s campus might be considered less than equitable to the 
complainant. This same concern about equitable treatment of the parties in 
an adjudicative procedure also applies to the advocates in the room. An 
advocate from the respondent’s school is unlikely to provide the survivor 
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with the same benefits that she might get from an outside or “neutral” 
advisor, who is familiar with the adjudicative process at the respondent’s 
school but is not employed by the school and has no vested interest in 
protecting the respondent’s school or its students. The option of choosing an 
outside advisor would also give the complainant the benefit of choosing a 
trusted advisor with whom she might have a prior relationship, just as the 
respondent’s chosen advisor is likely to be a trusted faculty member or an 
attorney. In either case, the spirit of the Dear Colleague Letter’s 
requirement that schools provide the parties with identical rights to appeal, 
to have advisors, and to afford notice of the outcome of the hearing, 
supports a provision allowing outside advisors. 

While regional agreements are not subject to Title IX’s statutory 
requirements because they are not technically statutorily required just as 
schools are not statutorily required to enter into intercampus adjudications, 
the best regional agreements embody the spirit of Title IX, and would 
therefore use the same procedural standards required under Title IX.  
Regional agreements should abide by the preponderance of the evidence 
standard, which is most appropriate for use in campus adjudications under 
Title IX because these cases deal with civil rights violations and not 
criminal liability.60 Similarly, regional agreements should explicitly require 
that both parties be granted identical rights both in the initial hearing and 
any appeals process under the respondent’s school’s policy.  

Finally regionally agreements should be rooted in trauma informed 
training, in light of the additional trauma that an intercampus proceeding 
may elicit. Claimants may have to return to the campus where the assault 
occurred, and may fear retaliation while on that campus, adding to the 
already extraordinary stressors a survivor faces during any sexual assault 
investigation and subsequent adjudication. With that in mind, regional 
agreements should provide for trauma informed training for any 
investigators and adjudicators from all participating schools, and should put 
additional safeguards in place, including outside advocates and neutral 
forums to provide survivors with an additional sense of security when 
participating in an adversarial process governed by the respondent’s school. 
Because the claimant’s school does not have binding authority over the 
respondent, using the respondent’s school’s policies and procedures is 
likely unavoidable to some extent. But so long as the schools provide their 
students with notice of any changes to the intracampus proceedings that will 
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occur in the event of an intercampus investigation and adjudication that is 
governed by the regional agreement, schools are free to provide for these 
changes in the regional agreement.   

IV. CONCLUSION 
Intercampus sexual assault proceedings have several added layers of 

complexity as a result of the number of parties involved and the power 
relations and politics that arise when dealing with two institutions of higher 
learning. A regional agreement can help to address these issues before the 
schools are engaged in an investigation or a hearing and can help address 
issues like what services each school will provide, the schools’ respective 
responsibilities, and the complainant’s rights in an intercampus proceeding. 
As a result, schools that choose to enter into a regional agreement will have 
the assurance that their students’ rights will be protected in the event that 
they are assaulted on another campus, and help schools to carry out the 
spirit of Title IX in an era in which college students are rarely insulated 
from students at other schools and intercampus assaults are not uncommon.  
 In a world filled with dating apps, OkCupid, MeetUps, and 
Facebook events, students are more likely than ever to socialize across 
campus lines. As students are socializing on other campuses, or throughout 
the greater metropolitan areas surrounding their campuses, the risks of 
sexual assault do not disappear, nor do the barriers that sexual assault 
creates to equal educational opportunity. Schools can mitigate those barriers 
by entering into regional agreements that provide students with more 
protection, options, and information following a sexual assault. Although 
schools are not currently under any statutory obligation to adjudicate cases 
involving complainants from other schools, or take any additional steps for 
those survivors’ comfort throughout the adjudicative process should they 
choose to adjudicate the case, these protections are in keeping with the spirit 
of Title IX and other similar civil rights laws. These statutes aim to redress 
discrimination society has deemed repugnant by focusing on protected 
classes’ civil rights and placing harmed individuals in the place they would 
have been were it not for the discriminatory act or acts. Schools aiming to 
do better than just comply with Title IX should look to its spirit and pursue 
regional agreements that would afford all student survivors with the right to 
a Title IX compliant adjudicative process and equal educational 
opportunity.   
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EXIT RIGHTS, PLURALISM, AND EQUAL 
CITIZENSHIP: WHY RELIGIOUS EXEMPTIONS 

ARE STILL WORTH IT 
 

William Simpson*

Critics of religious exemptions view them as “exit rights” or euphemisms 
for discrimination, undermining our shared social commitment to civil 
rights and our aspiration to secure equal citizenship for everyone. This 
paper responds by arguing that so-called “exit rights” are, in fact, an 
appropriate and necessary application of pluralism—itself one of our 
society’s shared aspirational commitments. America’s commitment to 
pluralism requires us to respect the dignity within each enclave of religious 
society.  
 
Our policymakers undermine that respect if they adopt an inferior view of 
pluralism, which attempts to replicate the composition of society writ large 
within each religious enclave. This paper connects these competing visions 
of pluralism to recent controversial applications of Religious Freedom 
Restoration Acts, and uses the competing visions as a lens to analyze high-
profile state religious liberty bills in Georgia and Mississippi. Such debates 
inevitably raise questions about how states would respond to racial 
discrimination posed as religious belief, but racial slippery slopes are 
inapposite to modern religious liberty claims. Finally, well-crafted, 
pluralistic religious liberties laws can respect the autonomy of religious 
exercise while properly securing equal citizenship for all communities. 
 

I. INTRODUCTION 
 Religious liberty is a triumph of Western liberalism. For most of 
American history, freedom of religion as a concept evoked pride rather than 
controversy.1 In the years since the Supreme Court shifted the culture wars’ 
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balance of power with United States v. Windsor2 and Obergefell v. Hodges,3 
however, the phrase evolved into a hot-button political issue.4 To some 
audiences, “religious liberty” is now little more than a euphemism for 
discrimination.5 Exemptions from general laws to protect religious liberty 
now appear to clash against society’s shared commitments to 
nondiscrimination and equal citizenship. 
 Critiques of modern religious liberty claims come principally in two 
forms. First, critics like Professor Robin West decry the loss of social 
unity.6 Specifically, she argues that religious exemptions amount to “exit 
rights” that undermine our shared social commitment to civil rights, thus 
imposing a brutal cost on society.7  Second, scholars like Professors James 
                                                                                                                       
1 See Mary Ann Glendon, First of Freedoms? How Religious Liberty Could Become a 
Second-Class Right, AMERICA MAG., Mar. 5, 2012, 
http://americamagazine.org/issue/5131/article/first-freedoms (“Until recently the status of 
religious liberty as one of the most fundamental rights of Americans has seldom been 
seriously challenged.”). 
2 United States v. Windsor, 133 S. Ct. 2675, 2675-76 (2013) (striking down the Defense of 
Marriage Act). 
3 Obergefell v. Hodges, 135 S. Ct. 2584, 2602 (2015) (striking down state law that 
precluded same-sex marriage). 
4 See, e.g., Jonathan Merritt, Religious-Liberty Laws That Have No Meaning, ATLANTIC 
(Apr. 28, 2016), http://www.theatlantic.com/politics/archive/2016/04/religious-liberty-
laws-that-have-no-meaning/480297/ (providing a social liberal’s view of the general trend 
of social conservatives to utilize religious-liberty laws and warning that such laws promote 
even more resistance to religion and conservative values). 
5 See, e.g., ACLU, End the Use of Religion to Discriminate (last visited May 6, 2016), 
https://www.aclu.org/feature/using-religion-discriminate (“With increasing frequency, we 
are seeing individuals and institutions claiming a right to discriminate – by refusing to 
provide services to women and LGBT people – based on religious objections . . . . 
[R]eligion is being used as an excuse to discriminate against and harm others.”). 
6 Robin West, Freedom of Church and Our Endangered Civil Rights: Exiting the Social 
Contract, in THE RISE OF CORPORATE RELIGIOUS LIBERTY (Zoe Robinson et al., eds.), 
(forthcoming 2015) (manuscript at 8), available at 
http://scholarship.law.georgetown.edu/cgi/viewcontent.cgi?article=2489&context=facpub; 
see also Mary Anne Case, Why "Live-and-Let-Live" Is Not A Viable Solution to the 
Difficult Problems of Religious Accommodation in the Age of Sexual Civil Rights, 88 S. 
CAL. L. REV. 463, 480 (2015) (providing a similar but less compelling argument on the 
tension between religious accommodation and sexual civil rights). 
7 West, supra note 6, at 9-23. 
 

Exit rights generally give their holders rights to exit from societal and 
civic obligations that would be otherwise imposed upon them by the 
state and to retreat instead into miniaturized sub-cultural worlds, in 
which the authority of the federal or state governments is set aside, so 
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Fleming and Linda McClain argue that, at least in some circumstances, 
religious exemptions could threaten our constitutional culture’s guarantee of 
equal citizenship to all people.8 
 This paper responds to the first group of critics by arguing that so-
called “exit rights” are, in fact, an appropriate and necessary entailment of 
pluralism — itself one of our society’s shared aspirational commitments. In 
response to the concerns of the second group, this paper sketches out 
specific ways to craft religious exemptions to generally applicable laws to 
minimize the cost of liberty against equality. These suggestions are humble, 
fully acknowledging that difficult tradeoffs will always remain, so no 
compromise can satisfy every concern. But in a world where religious 
exemptions do indeed exist, exemptions are not all created equally.9 Even 
the harshest critic can acknowledge that some formulations pose less risk to 
our shared civil rights commitment than others. 
 Past commentators, especially Professor Robin Fretwell Wilson, 
proposed exemption regimes framed as compromises. 10  In fact, Utah 
lawmakers sought out her insight and help in drafting state law that 
incorporated such exemption regimes.11  Such “compromises” warrant fresh 
examination in light of recent controversy over state religious liberty bills, 
including the heated debates in Mississippi and Georgia.12 This paper will 
                                                                                                                       

as to permit the flowering of a different and more private sovereign 
authority.  

 
Id. at 9. 
8 JAMES E. FLEMING & LINDA C. MCCLAIN, ORDERED LIBERTY: RIGHTS, RESPONSIBILITIES, 
AND VIRTUES 146 (2013). 
9 Traditional RFRA laws are far more restrained than more recent state legislation, and 
specific provisions differ greatly state-by-state. See infra Part VI (providing a more 
extensive analysis of relevant new state legislation on religious freedom).  
10 Robin Fretwell Wilson, The Calculus of Accommodation: Contraception, Abortion, 
Same-Sex Marriage, and Other Clashes Between Religion and the State, 53 B.C. L. REV. 
1417, 1418 (2012). 
11 See S.B. 296, 2015 Gen. Sess. (Utah 2015) (advancing nondiscrimination protections for 
LGBT people in Utah while including religious liberty carve-outs); Jennifer Dobner, ‘I’m 
Going to Sign the Bill’: Utah Gun Lauds Compromise of Religious Liberty, LGBT 
Protections, SALT LAKE TRIB. (Mar. 7, 2015), 
http://archive.sltrib.com/story.php?ref=/home/2253822-155/mormon-backed-an 
(describing how Utah senators asked for Robin Fretwell Wilson’s assistance on S.B. 296 
and explaining that Wilson helped to draft the bill). 
12 See, e.g., Camila Domonoske, Here’s Why Mississippi’s ‘Religious Freedom’ Bill is So 
Controversial, NPR (Apr. 1, 2016), http://n.pr/1SFgubE (reporting on lawmakers’ approval 
of Mississippi’s “Protecting Freedom of Conscience from Government Discrimination 
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specifically examine these state proposals, highlighting what religious 
exercise they properly protected, where they went astray, and how other 
states should approach similar conflicts. As with any discussion of religious 
exemptions, we must acknowledge the looming counter-example of race. 
Ultimately, that means considering how states would respond to a request 
for religious exemptions to racial nondiscrimination laws. Finally, this 
paper concludes on a positive note by considering a potential solution for 
states that want to protect religious liberties while expressing appropriate 
commitment to civil rights and equal citizenship. 

II. RELIGIOUS EXEMPTIONS: PLURALISM OR 
SOCIETAL FRACTURE 

A. The Societal Critique 

 Professor Robin West presents her critique of religious liberty 
exemptions in a societal context. Religious organizations make internal 
decisions about their own composition and behavior, but these decisions do 
not exist in a vacuum. All participants in civil society feel the repercussions 
of religious practices, and some people suffer at the hands of religiously-
motivated behavior that receives state protection. She posits: 
 

 The core of my objection that freedom, then, is just this: we 
should remember that what is jettisoned when we enshrine 
the “Freedom of the Church” in the constitutional canon is 
not . . . just the occasional right of employees in ministerial 
positions in church-affiliated places of employment to a 
remedy for their wrongful discharge. What is jettisoned, 
rather, is the aspiration of a civil rights society in a much 
larger sense. It is the aspiration for an understanding of rights 
as being rights to enter rather than rights to exit—rights to be 

                                                                                                                       
Act,” supporters’ view of the bill as appropriate protective of religious rights, and critics’ 
view of the bill as allowing state actors to discriminate against LGBT people); Merrit 
Kennedy, Georgia Gov. Says He Will Veto Controversial ‘Religious Liberty’ Bill, NPR 
(Mar. 28, 2016), http://www.npr.org/sections/thetwo-way/2016/03/28/472134459/georgia-
gov-says-he-will-veto-controversial-religious-liberty-bill (discussing similar controversy 
surrounding Georgia’s religious liberty bill and resulting company boycotts of the state, 
particularly in the film industry). 
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included, and to participate in all aspects of our social, civic, 
and constitutional identity. When we set aside our civil rights 
to enter in order to make room for a Church’s freedom to 
exit, we are setting aside not only a particular litigant’s right 
to relief for a wrongful discharge, but also a particular 
conception of our rights tradition. We are setting aside an 
understanding of rights and a history of rights that seeks to 
secure, on behalf of every one of us, entry into the socially 
and legally constructed civic worlds of work, school, 
commerce, family, the public square, the courthouse, and 
neighborhood.13 

 
 Professor West couches her social goals in policy language with a 
presupposition that the state is the proper actor to secure entry into these 
civic worlds. Her language allows virtually no room for religious practice 
that is free from government supervision if the practice in question denies 
access to some people. But our history of protecting individual rights is not 
so state-centric, and therefore does not offer the state such a powerful entrée 
into private religious relationships.14 In dealing with a sphere of private 
actors assembling for religious purposes (as in Hosanna-Tabor, Professor 
West’s foil for her argument), her policy prescription amounts to state-
licensed religious beliefs.15 To adopt her vision would be essentially statist. 
Rights function as trump cards to preserve individual interests against 
majoritarian preferences.16 The individual thus thwarts collective interest, 

                                                
13 West, supra note 6, at 30. 
14 See, e.g., RANDY E. BARNETT, OUR REPUBLICAN CONSTITUTION 23 (2016) (“A 
Republican Constitution views the natural and inalienable rights of these joint and equal 
sovereign individuals as preceding the formation of governments, so first come rights and 
then comes government. Indeed, the Declaration of Independence tells us, it is to ‘secure 
these rights’ that ‘Governments are instituted among Men.’”) (emphasis in original).  
15 See West, supra note 6. Well-meaning egalitarians would balk at the language of state-
licensed religious beliefs, but that is the natural consequence of crowding out private 
religious beliefs as a protected sphere. Because all private religious beliefs create public 
externalities, Professor West’s worldview effectively makes all private religious behavior 
public. It could therefore be ripe for regulation on preferential policy grounds, as we see in 
Professor West’s egalitarian policy argument against religious freedom in church hiring 
decisions. 
16 See, e.g., RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 205 (1977) (“The bulk of the 
law — that part which defines and implements social, economic, and foreign policy —
 cannot be neutral. It must state, in its greatest part, the majority’s view of the common 
good. The institution of rights is therefore crucial, because it represents the majority’s 
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preventing further engagement even when collective welfare could be 
advanced.17 The church whose rights Professor West disparages did not step 
outside of its sphere; it did not act as a for-profit corporation engaging in 
commercial enterprise, but rather as a non-profit religious organization. 
Churches are not public transportation buses. Religious charities are not 
public corporations. Such groups reflect a necessary outflow of what John 
Stuart Mill labeled the “inward domain of consciousness.”18 The state may 
validly respect the autonomy of religious organizations, and doing so entails 
protecting their societal sphere from some external controls and coercion.  
 Ultimately, Professor West advances a normative goal about social 
order. By using the power of government to foist particular hiring practices 
upon a congregation, or dictate any other practice of any other religious 
organization, the government could indeed ensure equal rights to enter. It 
would also ensure the loss of vibrant pluralism.19 Our civil society functions 
with diverse religious enclaves, from horseback transportation in Amish 
Country to Islamic schools in Dearborn, Michigan. James Madison called 
this diversity the “multiplicity of sects.” 20  To preserve that diversity, 
policymakers must not reflexively use the power of government to establish 
a preferred social order within religious organizations. 
 Because of our longstanding respect for the autonomy of 
worshippers to observe their own practices and religious behavior, we do 
not seek to impose certain criteria for entry or practice unless it violates the 
rights of others.21 If a religious cult demanded ritual abduction as part of its 

                                                                                                                       
promise to the minorities that their dignity and equality will be respected. . . . If the 
government does not take rights seriously, then it does not take law seriously either.”) 
(emphasis added). 
17 Id. 
18 JOHN STUART MILL, ON LIBERTY 26 (1859) (“This, then, is the appropriate region of 
human liberty. It comprises, first, the inward domain of consciousness; demanding liberty 
of conscience, in the most comprehensive sense; liberty of thought and feeling; absolute 
freedom of opinion and sentiment on all subjects, practical or speculative, scientific, moral, 
or theological.”). 
19 E.g., id. at 13 (“Protection, therefore, against the tyranny of the magistrate is not enough: 
there needs protection also against the tyranny of the prevailing opinion and feeling; 
against the tendency of society to impose, by other means than civil penalties, its own ideas 
and practices as rules of conduct on those who dissent from them[.]”). 
20 THE FEDERALIST NO. 51 (James Madison) (“In a free government the security for civil 
rights must be the same as that for religious rights. It consists in the one case in the 
multiplicity of interests, and in the other in the multiplicity of sects.”). 
21 See, e.g., Douglas Laycock, Religious Liberty as Liberty, 7 J. CONTEMP. LEGAL ISSUES 
313, 319 (2013) (“The coercive powers of government include its powers to allocate 
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religious practice, the state would not defer to the cult’s autonomy, 
prioritizing instead the state’s responsibility to protect rights.22 In Professor 
West’s conception, the same rule holds for protecting the right of equal 
access. All decisions by a religious organization, or by a religious family 
with a business, inevitably affect other people. No religious practice is 
therefore truly private. Social conservatives made similar arguments about 
morality, suggesting that private moral acts undermine a shared moral 
ecosystem such that no moral acts are truly private.23 Here, no religious 
exercise is truly private, because they affect our ecosystem of shared civic 
aspirations.24  
 But any religious organization must have more autonomy in 
determining entry into its own assembly than West’s conception 
contemplates. Simply because someone is part of a society, and thus enjoys 
some societal benefits, does not grant the state authority to micromanage it. 
A pastor declining to officiate a same sex marriage or a church denying 
access to its multipurpose outdoor facility for the same marriage must be 
treated differently than if the church blocked access to another facility the 
congregation did not own.  Our aspiration to pluralism demands that much 
respect.  

                                                                                                                       
money, licenses, privileges, and the like in discriminatory ways. The principle that 
government should not coerce religious beliefs or behaviors necessarily entails the 
proposition that government should not create incentives to change religious beliefs or 
behaviors — that government should be neutral with respect to religion in all its regulation, 
taxation, and spending.”). 
22 See, e.g., MILL, supra note 18, at 140 (“Acts injurious to others require a totally different 
treatment. Encroachment on their rights [or] infliction on them of any loss or damage not 
justified by his own rights . . . are fit objects of moral reprobation, and, in grave cases, of 
moral retribution and punishment.”). 
23 See, e.g., Robert P. George, Forum on Public Morality: The Concept of Public Morality, 
45 AM. J. JURIS. 17 (2000). 
24 See West, supra note 6, at 3 (“To discriminate in employment in violation of those laws, 
then, is not simply an act that may give rise to a cause of action for reinstatement or 
damages, as per Justice Roberts’s suggestion. It is also to break faith with and to undermine 
the shared national project of creating a world of equal opportunity and full participation 
that is free of racism and sexism and their related effects, and it is to perform an individual 
moral wrong in one’s personal contractual relations with one’s employees or with those 
who seek one’s employment.”). 
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B. The Equal Citizenship Critique 

When religious groups seek exemptions from civil rights laws, their 
accommodations often “collide[] not only with general public policies . . . 
but also clash[] with antidiscrimination norms that are as normatively 
supported as religious freedom.”25 Churches and religious institutions are 
among the nongovernmental associations that offer “seedbeds of virtue” 
that “guard against governmental orthodoxy by generating their own 
distinctive virtues and values.” 26 Professors James Fleming and Linda 
McClain explain that these associations are sometimes congruent with the 
goals of public policy, but other times they stand athwart the values 
promoted by civil government.27 Fleming and McClain draw a common 
distinction between commercial and noncommercial activity.28  

Religiously-motivated individuals thus forfeit at least some of their 
free association rights when they choose to enter a commercial market with 
its embedded nondiscrimination rules.29 This framework follows a stated 
goal of avoiding absolutism “of one liberty to the exclusion of other 
constitutional commitments.”30 Toward that end, it protects some religious 
practices of individual clergy and church teachings, but in other contexts, a 
“head-on clash of civil rights — between freedom of religion and freedom 
from discrimination” must come down in favor of nondiscrimination to 
“secur[e] the status of equal citizenship for everyone.”31 With this priority 
in mind, religious exemptions are best characterized as a “prudential mutual 
adjustment” or “interim remedy” rather than an intrinsically valuable 
protection of individual liberty in its own right.32  
 Some aspects of equal citizenship will always lie in a tradeoff with 
liberty of conscience. If a minister declines to officiate a same-sex 
ceremony, the wedding couple is thereby denied equal treatment. But few 
people would be despotic enough to force the minister to officiate the 
wedding, so we are left with a line-drawing problem on the spectrum of 
conscience. Professors Fleming and McClain urge a mutual adjustment of 
                                                
25 Martha Minow, Should Religious Groups Be Exempt from Civil Rights Laws?, 48 B.C. L. 
REV. 781, 786 (2007). 
26 FLEMING & MCCLAIN, supra note 8, at 146. 
27 Id. 
28 Id. at 173-74. 
29 Id. 
30 Id. at 148. 
31 Id. at 173 (internal quotations omitted). 
32 Id. at 174. 
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values by which both sides yield. The question still turns, however, on the 
point at which someone’s liberty of conscience must yield. Because that 
question lacks an easy answer, statutory liberty of conscience protections 
typically rely on a “least restrictive means” requirement.33 This standard 
bars the government from substantially burdening the exercise of religion 
unless it can demonstrate a compelling government interest for doing so, 
and uses the least restrictive means to achieve that compelling interest.34 As 
a general rule, requiring the government to use least restrictive means 
imposes a burden on the appropriate party. If the state must interfere with 
religious practice, it should bear some obligation to use that power 
reluctantly out of respect for our shared constitutional commitment to 
liberty of conscience and pluralism.  
 The commercial/non-commercial distinction offers help in many 
situations, but sometimes it does not answer questions of responsibility. A 
wedding photographer is a member of the commercial market, and enjoys 
benefits of the legal system given to companies. Nonetheless, incorporation 
documents do not shield the photographer from moral culpability for every 
decision he or she makes. A photographer does not share decision-making 
power with a board of directors or managers. If the government requires 
him or her to participate in someone else’s religious ceremony by serving a 
marriage, that may involve compelled practice against his or her religion 
while still being commercial.  
 Professor John Inazu, himself a supporter of religious exemptions, 
suggests that the commercial/non-commercial distinction is purely 
pragmatic.35 To a large degree, it probably is just that. However, it also 
reflects the unique role that churches and religious institutions play as 
seedbeds of virtue in American culture and history. Religious institutions 
can rationally receive more deference, or at least, demand a closer review of 
state action when it encroaches on their religious exercise. Companies, by 
contrast, lack that historic purpose and institutional role as seedbeds of 
virtue, so corporations can warrant more scrutiny in a religious claim, with 
a policy basis deeper than simple pragmatism.  

                                                
33 See, e.g., 42 U.S.C. § 2000bb-1 (2012) (“Government may substantially burden a 
person's exercise of religion only if it demonstrates that application of the burden to the 
person (1) is in furtherance of a compelling governmental interest; and (2) is the least 
restrictive means of furthering that compelling governmental interest.”). 
34 Id. 
35 John D. Inazu, A Confident Pluralism, 88 S. CAL. L. REV. 587, 594-95 (2015). 
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 The least restrictive means requirement may be instructive here too. 
Professor Robin Fretwell Wilson makes the case for protecting the religious 
practice of wedding cake bakers and photographers when the victims of 
such practices—the couples denied equal citizenship—have readily 
available alternatives.36 If the burden on religious exercise is not necessary, 
then the government should not force the issue. Why sue the one 
photographer who opposes same-sex marriage, compelling him or her to 
facilitate a wedding, when many others would happily accept the business?  
Of course, critics could pose a similar question the other way, highlighting 
the burden on a couple seeking marriage: Why must an LGBT couple suffer 
the embarrassment, stigma, and hassle of finding another provider simply to 
placate someone else’s religion?37 Professor Mary Anne Case considers this 
the only noteworthy burden, waving away any burden on religious beliefs 
as paling under the “troubling asymmetry” of cost to the person seeking to 
compel service.38 An important difference remains, however, between harm 
and aggression.39 Someone suffers a dignitary harm in both instances, but 
only the harm against liberty of conscience is compelled by the government. 
Unlike religious exemptions that consider whether alternatives are 
available, when governments mandate individuals to participate in a 
religious ordinance (such as a wedding) with which they disagree, the state 
action constitutes a form of aggression without recourse to any alternatives. 
 If no one else is available to fill the religious objector’s role, then 
the state might compel the photographer’s participation to ensure the 
couple’s equal citizenship. Professor Wilson also applies this logic to public 
officials providing marriage licenses.40 She would protect the conscience of 
a county clerk to avoid participation as long as someone in the office was 
available to sign a same-sex marriage license. This exercise of religious 
expression, however, cannot fall under the same justification as religious 
individuals and organizations. No live-and-let-live solution is available 
when a public official refuses to follow public policy. Unlike a minister or 
                                                
36 Wilson, supra note 10, at 1485-89. 
37 The other obvious counterexample is that we would never permit racial discrimination 
on the basis that other businesses would want the business. Race is addressed separately in 
this paper. See infra Part VII (discussing the differences and similarities between race 
discrimination and discrimination based on sexual orientation). 
38 Case, supra note 6, at 480. 
39 See generally Stephanie Slade, Why the Best Arguments Against Religious Liberty 
Should Still Be Rejected, REASON (Nov. 13, 2015, 8:00 AM), 
http://reason.com/blog/2015/11/13/the-best-arguments-about-religious-liber. 
40 Wilson, supra note 10, at 1479-81. 



Journal of Law & Public Affairs      Volume 2 

 289 

wedding photographer, county clerks and similar officials choose to inject 
themselves into the administration of public laws, and thus lose the right to 
evaluate the administration of each law against their personal religious 
convictions. We apply this logic, for example, when we extend an 
opportunity for conscientious objection to those drafted by the military, but 
not to a services member who volunteers to join the special forces, then 
declines a mission because of personal moral qualms.  
 In short, someone will assume a dignitary burden in these clashes 
between the law and religious practice. But only one party seeks to coerce 
the other into submission. The photographer is willing to embrace a live-
and-let-live arrangement, in Professor Doug Laycock’s parlance.41 In an era 
of legalized gay marriage and rapidly solidifying popular support for LGBT 
rights, the indignities a photographer can inflict upon a wedding he or she 
does not attend are limited. If the state forces action by the photographer, 
however, the live-and-let-live arrangement is upended, ignoring all 
dignitary interests of someone’s religious expression, as well as the 
pluralistic respect for their own practice. Live-and-let-live is little more than 
a euphemism for liberty.42  To understand this liberty in context, it’s worth 
asking whether religious exemptions comport with the spirit of free exercise 
claims at all. 

III. MODERN RELIGIOUS EXEMPTIONS VERSUS FREE 
EXERCISE OF RELIGION 

 
 Do modern religious liberty debates bear any relationship to the 
historic roots of religious liberty? At first glance, questioning whether 
religious organizations should be bound by nondiscrimination laws may not 
seem analogous to citizens’ right to practice the religion of their choice. In 
at least one sense, however, they share a common moral basis of pluralism. 
Just as exit rights today undermine the social unity of our aspirational 
values, exit rights for religious minorities in confessional states diluted the 
shared national commitment to which those nations aspired. That shared 
                                                
41 See Douglas Laycock, Sex, Atheism, and the Free Exercise of Religion, 88 U. DET. 
MERCY L. REV. 407, 429-30 (2011) (“[T]he conflicts between believers and nonbelievers, 
and between religious conservatives and the gay rights movement, have live-and-let-live 
solutions in the tradition of American liberty.”). 
42 See generally id. 
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national commitment was misplaced, no doubt, but it was a shared social 
project and religious exit rights weakened it. 
 In the eighteenth century, the American constitutional project sought 
to replace the social unity of a confessional state with a republican society 
that respected liberty of conscience.43 Their predecessors in Europe still 
compelled their subjects to embrace particular religious confessions in order 
to be a citizen in good standing of a nation. These confessional states begat 
the Book of Common Prayer, compulsory church attendance, and publicly-
financed churches.44 More important than any particular religious practice, 
these societal expectations demonstrated a shared social commitment to 
certain ideas.45 
 Dissenters — be they Muslim, Jewish, atheist, Roman Catholic, or 
protestant — needed exit rights from the existing social contract.46 The 
aspirations of civic identity in Elizabethan England simply did not comport 
with the individual religious identity of Roman Catholics, nor was the 
French constitutional identity under Louis XIV compatible with the 
personal religious identity of Anabaptists.47 Religious minorities sought, in 
a sense, an exit right. They wanted to freely exercise their religion, to freely 
assemble with fellow believers, to secure a liberty of conscience that 
undercut their society’s shared social commitments. The First Amendment 
provides just such a space.48  
 The American constitutional project expresses a commitment to 
religious exercise, facilitated by liberty of conscience.49 Historically, the 

                                                
43 See John Witte Jr., Essential Rights and Liberties of Religion in the American 
Constitutional Experiment, 71 NOTRE DAME L. REV. 371, 388-94 (1996).  
44 See generally Philip S. Gorski, Historicizing the Secularization Debate: Church, State, 
and Society in Late Medieval and Early Modern Europe, CA. 1300 to 1700, 65 AM. SOC. 
REV. 138, 157 (“During the Confessional Age, the lines between temporal and religious 
authority became increasingly blurred, both in principle and in fact.”). 
45 See generally BRENT F. NELSEN & JAMES L. GUTH, RELIGION AND THE STRUGGLE FOR 
EUROPEAN UNION: CONFESSIONAL CULTURE AND THE LIMITS OF INTEGRATION (2015). 
46 See Gorski, supra note 44, at 158 (“Thus, in the Confessional Age, one's access to the 
public sphere, and even one's membership in the community, were largely dependent upon 
one's (professed) religious views — a de-differentiation of the religious and the secular.”). 
47 See id. at 158-59 (“The sixteenth and seventeenth centuries witnessed mass movements 
of religious refugees, a sort of confessionally driven Volkerwanderung in which Protestants 
drove out Catholics, Catholics drove out Protestants, and everybody drove out the Baptists 
and other ‘sectarians.’”). 
48 U.S. CONST. amend. I. 
49 See Michael W. McConnell, The Origins and Historical Understanding of Free Exercise 
of Religion, 103 HARV. L. REV. 1409, 1427 (1990) (arguing that American history 
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United States emerged from a European civic culture that preferred social 
unity in the form of a confessional state over personal liberty of conscience.  
The First Amendment inverts that hierarchy, explicitly protecting religious 
exercise rather than articulating a vision of social unity.50 That does not 
mean the founders saw no social value in religion, such as fostering public 
virtue, but the right to free exercise of religion is not explicitly predicated 
on such aims. By opting for liberty of conscience, the framers expressed a 
values preference that is transferable to modern contexts. In today’s 
debates, religious liberties are not pitted against state religion. Instead, they 
increasingly stand athwart nondiscrimination ordinances that reflect our 
shared social commitment to civil rights and equal citizenship. Depending 
on the social norms and shared societal commitments of any generation, 
liberty of conscience may entail the right of believers to exit those shared 
commitments.  
 Following the American model, governments across the world 
shifted their religious paradigms. Hundreds of statutes and constitutional 
measures across the world enacted in recent decades afford new protections 
to religious rights, including “generous protections for liberty of conscience 
and freedom of religious exercise,” along with “guarantees of religious 
pluralism” and “other special protections and entitlements for religious 
individuals and religious groups.”51 
 Protecting religious exercise incongruent with the government’s 
preferred social orthodoxy thus comports with our First Amendment 
constitutional culture. Dissenting in Dennis v. United States, Justice Hugo 
Black argued that the First Amendment is a keystone of our government 
because it protects all viewpoints, not merely those consistent with 
Congressional majorities.52  Such an approach is “not likely to protect any 

                                                                                                                       
demonstrates a longstanding commitment to religious exemptions); but see Philip A. 
Hamburger, A Constitutional Right of Religious Exemption: An Historical Perspective, 60 
GEO. WASH. L. REV. 915, 916 (1992) (countering McConnell's historical evidence to argue 
that most eighteenth century Americans recognized no right to religious exemption from 
generally applicable laws). 
50 U.S. CONST. amend. I. 
51 John Witte Jr., A Dickensian Era of Religious Rights: An Update on Religious Human 
Rights in Global Perspective, 42 WM. & M. L. REV. 707, 709 (2001). 
52 Dennis v. United States, 341 U.S. 494, 580 (1951) (Black, J., dissenting) (“I cannot agree 
that the First Amendment permits us to sustain laws suppressing freedom of speech and 
press on the basis of Congress' or our own notions of mere ‘reasonableness.’ Such a 
doctrine waters down the First Amendment so that it amounts to little more than an 
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but those ‘safe’ or orthodox views which rarely need [First Amendment] 
protection.”53 
  Today, our shared national commitment to civil rights is noble and 
accepted, while confessional states are mostly confined to a few pockets in 
the Middle East. But the impulse for societal unity and shared commitments 
transcends generations, and the value of vibrant religious pluralism stands 
the test of time. 

IV. COMPETING VISIONS OF PLURALISM 

Given our society’s shared commitment to civil rights, how should 
we handle dissenters? For those who embrace a total win approach on both 
the left or the right, a confident pluralism that embraces intellectual 
diversity falls flat. Prominent Harvard Law School Professor Mark Tushnet 
embodies the “they lost, we won” approach.54 In dealing with “losers,” 
Professor Tushnet rejects any accommodations for cultural conservatives, a 
group whose perspective he judges to lack any “normative pull.”55  

Rather than carving out a space in pluralistic society for religious 
minorities to exercise their own autonomy within limited contexts, 
Professor Tushnet’s call to suppress minority religious views stems from a 
moral imperative to thwart opinions that he deems not only unsavory, but 
akin to historically epic evil, suggesting that “taking a hard line seemed to 
work reasonably well in Germany and Japan after 1945.”56 The rapid 
emergence of such a hard line attitude among some progressives is drawing 
a sharp rebuke from more pragmatic liberals. Fifty-eight gay marriage 

                                                                                                                       
admonition to Congress. The Amendment as so construed is not likely to protect any but 
those ‘safe’ or orthodox views which rarely need its protection.”). 
53 Id. 
54 Mark Tushnet, Abandoning Defensive Crouch Liberal Constitutionalism, 
BALKINIZATION (May 6, 2016, 1:15 PM), http://balkin.blogspot.com/2016/05/abandoning-
defensive-crouch-liberal.html (“The culture wars are over; they lost, we won.”). 
55 Id. (“For liberals, the question now is how to deal with the losers in the culture wars. 
That’s mostly a question of tactics. My own judgment is that taking a hard line (‘You lost, 
live with it’) is better than trying to accommodate the losers, who – remember – defended, 
and are defending, positions that liberals regard as having no normative pull at all.”). 
56 Id. 
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supporters recently wrote an open letter chiding gay marriage advocates 
who refuse to provide space for dissenting thinkers.57 

The highest vision of pluralism opts for protecting the liberty of 
each individual over the social value of protected equality in equal 
citizenship, or in the words of Professor West, our shared commitment to 
civil rights. Nobel laureate economist Milton Friedman famously summed 
up his preference for liberty by suggesting that societies valuing freedom 
over equality would achieve both, while those valuing equality over 
freedom would achieve neither.58  

In the context of religious organizations and their clash with our 
shared commitment to civil rights, Justice Samuel Alito articulated this 
robust vision of pluralism as protecting individual liberty in his Christian 
Legal Society v. Martinez dissenting opinion.59 The Christian Legal Society 
(CLS) chapter at Hastings College of Law required its leaders to be 
Christians themselves, and espouse the organization’s statement of faith. 
CLS also espoused a religious view that human sexuality is created for and 
properly limited to conjugal marriage between a man and woman, thus 
precluding a large number of sexually active students from leadership, 
including all LGBT students.  

Nothing in the trial or appellate records claim any particular student 
complained about the policy. The case presented no plaintiff who felt 
harassed or discriminated against, nor even a student who bothered to seek 
leadership in a religious group for a religion to which he or she did not 
belong. Nonetheless, Hastings Law maintained an “all-comers” policy 
requiring student groups to allow any student to pursue leadership positions, 
regardless of whether their own beliefs comport with the organization’s 
beliefs. The law school thus denied registration to a CLS chapter on 
campus, consequently withholding resources available to student 
organization. These resources included the ability to book campus facilities, 

                                                
57 Inazu, supra note 35, at 590 (2015) (citing Freedom to Marry, Freedom to Dissent: Why 
We Must Have Both, REAL CLEAR POL., Apr. 22, 2014, 
http://www.realclearpolitics.com/articles/2014/04/22/freedom_to-
marryfreedomto_dissentwhywemusthaveboth_1 22376.html). 
58 MILTON FRIEDMAN, FREE TO CHOOSE: A PERSONAL STATEMENT 148 (1980). The 
freedom-equality debate extends well beyond the scope of this paper, but Friedman’s 
argument stems largely from the success and opportunity of societies that protect liberty 
and property rights — such as modern western economies — as compared to societies that 
fixate on egalitarian outcomes, which is the ostensible goal of communist states. 
59 Christian Legal Soc’y Chapter of the Univ. of Cal., Hastings Coll. of the Law v. 
Martinez, 561 U.S. 661, 706 (2010) (Alito, J., dissenting). 
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receive institutional support, and request student fee money for events. The 
Ninth Circuit, and later the Supreme Court, upheld the law school’s 
decision as viewpoint-neutral and reasonable.60 

Justice Alito highlighted past inconsistencies in Hastings’s 
application of its “accept all-comers” policy, shedding light on the school’s 
potentially pretextual motives for citing the policy to deny CLS 
registration.61 But more importantly, he also painted a moral vision of 
pluralism as an alternative to the accept-all-comers approach. Justice Alito 
cited the record to argue that intellectual diversity should thrive organically 
among student organizations, not diversity within student organizations, 
artificially foisted upon them.62 Justice Alito supported the “creation of a 
forum within which Hastings students are free to form and obtain 
registration of essentially the same broad range of private groups that 
nonstudents may form off campus.”63 In essence, Justice Alito believed that 
allowing a diverse collection of campus groups best reflected society’s 
diversity, rather than forcing each group to be a microcosm of societal 
diversity reflected within each group. 

His live-and-let-live view of pluralism acknowledges that people 
naturally seek association with others who share their moral and religious 
beliefs. Rather than fighting such voluntary associations, pluralism protects 
the rights of each one to operate freely by recognizing their right to exclude, 
or not associate with, those who disagree with them. Christian, Jewish, and 
Islamic organizations should then exist alongside LGBTQ organizations, 
each enjoying the freedom to select leaders holding certain religious or 
moral values. The live-and-let-live view also holds the unique advantage of 
being the non-coercive conception of pluralism, as discussed later in this 
paper. 

Professor John Inazu labels this thriving intellectual ecosystem as 
“confident pluralism.”64 Building on John Rawls’s “fact of pluralism,” 
Inazu believes we must “embrace a right to differ from state and 

                                                
60 Christian Legal Soc’y Chapter of Univ. of Cal. v. Kane, 319 Fed. Appx. 645, 645 (9th 
Cir. 2009); Martinez, 561 U.S. at 662-63 (2010). 
61 Martinez, 561 U.S. at 713 (2010) (Alito, J., dissenting) (observing that the Hastings 
Democratic Caucus, Association of Trial Lawyers of America at Hastings, La Raza, and 
Vietnamese American Law Society all maintained viewpoint-discriminatory rules for 
leadership, only being subjected to enforcement after litigation began against the CLS). 
62 Id. at 732-735. 
63 Id. at 729. 
64 Inazu, supra note 35, at 561-602. 
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majoritarian norms.” 65  He roots this argument in two premises. First, 
confident pluralism reflects suspicion of state power, or what I previously 
called the non-coercive value.66 These independent communities should be 
able to, in the words of William Eskridge, “flourish and wither as they may, 
and the state cannot as a normal matter become the means for the triumph 
of one community over all others.”67 Second, Professor Inazu suggests that 
confident pluralism advances the aspiration of tolerance, humility, and 
patience better than government-mandated orthodoxy.68 Denying religious 
student groups the opportunity to select leaders by their own religious 
criteria may not feel like tolerance when it manifests exclusion, but we do 
not practice tolerance by imposing our own majoritarian values on their 
religious enclave without respect or tolerance for their faith.  

By supporting tolerance, humility, and patience, confident pluralism 
fosters “fruits of persuasion” between individuals on a personal level.69 
Students who do not accept the religious convictions of a religious group 
need not be in positions of leadership within that group to engage with the 
group’s ideas and develop personal relationships. In the case of LGBT 
rights, public opinion is shifting away from discrimination, even with the 
widespread presence of RFRA laws.70 This confidant pluralism maintains 
the authenticity of each autonomous community within the diverse society. 
Accordingly, it is the only vision of pluralism that respects the full dignitary 
interests of each group’s members, and the only vision that avoids using 
coercion to meet majoritarian norms. 
  

                                                
65 Id. at 591-92. 
66 In framing my preference for non-state power over state power in terms of coercion, I 
draw heavily from F.A. Hayek and somewhat from John Stuart Mill. See generally F.A. 
HAYEK, THE CONSTITUTION OF LIBERTY (1960); MILL, supra note 18. 
67 Inazu, supra note 35, at 590 (quoting William N. Eskridge, Jr., A Jurisprudence of 
"Coming Out": Religion, Homosexuality, and Collisions of Liberty and Equality in 
American Public Law, 106 YALE L.J. 2411, 2415 (1997)).  
68 Inazu, supra note 35, at 592. 
69 Id. 
70 See generally Gay and Lesbian Rights, GALLUP (last visited May 14, 2016), 
http://www.gallup.com/poll/1651/gay-lesbian-rights.aspx. 
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V. THE BACKGROUND OF MODERN RELIGIOUS 
EXEMPTION CLAIMS 

  
Scholars attribute the spectrum of religious exemptions to modern 

social movements more than a unified legal theory.71 Those movements 
explain why religious organizations historically receive historically 
generous exemptions for sexual orientation but virtually no slack regarding 
racial nondiscrimination requirements. 72  They also receive more 
exemptions than secular nonprofits.73 
 Religious convictions are not constitutionally entitled to exemptions 
from generally applicable laws. 74  Instead, the Religious Freedom 
Restoration Act of 1993 (RFRA) provides a federal statutory remedy to 
religious adherents.75 Under RFRA, the federal government76 may only 
substantially burden a person’s exercise of religion if it can 1) establish a 
compelling governmental interest, and 2) demonstrate that it used the least 
restrictive means of furthering that interest.77 Twenty-one states followed 
Congress by enacting their own RFRA laws to protect religious exercise 
from state law.78  
 The 1993 federal law passed the Senate by a 97-3 vote majority79 
with the support of the American Civil Liberties Union at the time.80 In the 
                                                
71 See, e.g., Minow, supra note 25, at 782. 
72 See id., at 815-21 (teasing out the differences in doctrine surrounding religious 
exemptions and discrimination based on race, gender, and sexual orientation). 
73 See generally id. at 785 (citing Martha Minow, Partners, Not Rivals? Redrawing the 
Lines Between Public and Private, Non-Profit and Profit, and Secular and Religious, 80 
B.U. L. REV. 1061, 1084 (2000)). 
74 Employment Div., Dep’t of Human Serv. v. Smith, 494 U.S. 872, 879 (1990).  
75 42 U.S.C. § 2000bb to 2000bb-4 (2006). 
76 RFRA originally applied to state and local governments as well, but the Supreme Court 
struck down its application against them on federalism grounds. City of Boerne v. Flores, 
521 U.S. 507, 511 (1997) (reversing the trial court’s application of RFRA against a local 
zoning ordinance because it exceeded Congress’s enforcement power under the Fourteenth 
Amendment). 
77 Id. 
78 State Religious Freedom Acts, NAT’L CONF. OF STATE LEGISLATURES (Oct. 15, 2015), 
http://www.ncsl.org/research/civil-and-criminal-justice/state-rfra-statutes.aspx. 
79 H.R. 1308 (103rd): Religious Freedom Restoration Act of 1993, GOVTRACK (last visited 
May 1, 2016), https://www.govtrack.us/congress/votes/103-1993/s331. 
80 In the aftermath of Hobby Lobby decision, the ACLU withdrew its support for RFRA 
legislation, concluding that its policy implications were no longer palatable for the 
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following decades, most litigation invoking RFRA flew under the radar of 
public opinion. The statute cropped up, for example, to protect a Sikh 
woman’s right to carry religious objects in federal buildings81 and to ensure 
a Muslim prisoner could maintain a beard for religious reasons.82 But in the 
midst of these low-profile legal skirmishes, one case catapulted RFRA 
claims into a national debate about religious liberty — Burwell v. Hobby 
Lobby Stores, Inc.83  
 In Hobby Lobby, the Supreme Court considered claims by two 
families, the Greens and the Hahns,84 each of whom owned large family 
businesses that functioned as closely-held corporations.85 The decision’s 
critics balk at such personalized language — can a retail chain with over $1 
billion in revenue be fairly considered a “family business”? I argue 
explicitly what Justice Alito implies in the majority opinion, namely, that a 
family’s moral duties do not bear an inverse relationship to profitability. 
When the state mandates behavior substantially burdening the family’s 
deeply-held religious beliefs, their culpability cannot rationally dissipate at 
any particular profit margin or workforce size. Instead, the dispositive 
factors as to RFRA’s applicability should be corporate structure and 
decision making. The Greens and Hahns had full power to set corporate 
policy and moral guidelines themselves, which would simply not be true in 
a publicly-held company of comparable size. Responsibility in a public 
company is distributed among public shareholders, each of whom lack the 
power to personally set policy. With regard to Hobby Lobby, the decision’s 
critics counter that even closely-held corporations receive tangible 

                                                                                                                       
organization’s political and ideological goals. See Louise Melling, ACLU: Why We Can No 
Longer Support the Federal ‘Religious Freedom’ Law, WASH. POST, June 25, 2015, 
http://wpo.st/SSa_1 (“It’s time for Congress to amend the RFRA so that it cannot be used 
as a defense for discrimination.”). 
81 Tagore v. United States, 735 F.3d 324, 325-26 (5th Cir. 2013) (remanding the case for 
RFRA analysis on an IRS employee’s claim that security personnel discriminated against 
her by denying her the right to carry a symbolic ceremonial blade). 
82 Holt v. Hobbs, 135 S. Ct. 853, 859 (2015) (determining that the government’s policy 
substantially burdened the prisoner’s religious exercise). 
83 Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751 (2014). 
84 Hobby Lobby, 134 S. Ct. at 2764-65. 
85 For a sample of popular outrage at the challengers’ corporate status, see Micah 
Schwartzman et al., The New Law of Religion, SLATE, July 3, 2014, 
http://www.slate.com/articles/news_and_politics/jurisprudence/2014/07/after_hobby_lobby
_there_is_only_rfra_and_that_s_all_you_need.html (providing commentary for the 
unprecedented Hobby Lobby decision and what it means for religious protection under the 
First Amendment). 



Journal of Law & Public Affairs      Volume 2 

 298 

government benefits (tax incentives, access to marketplace protections, 
insulation from liability), and these benefits must only come in exchange 
for adherence to social responsibilities as expressed in generally applicable 
laws. That argument is a recurring narrative in religious exemption debates, 
but is not itself related to the size of any party in a RFRA claim. 
 Although popular press coverage continues to portray their claim as 
seeking to deny access to contraceptives,86 the Greens in fact provided 
health care coverage to their employees at Hobby Lobby stores, including 
sixteen different methods of FDA-approved birth control.87 The Greens 
declined, however, to provide four types of birth control, including 
ulipristal, which they argued could affect an embryo after fertilization, thus 
violating their religious beliefs.88 The government did not challenge the 
validity of the Greens’ understanding of the drugs or their operation.89 
Justice Alito’s opinion acknowledged that providing birth control was a 
compelling government interest, but faulted the government for failing to 
exercise the least restrictive means of furthering that interest.90 
 Hobby Lobby generated extensive media coverage, and with it, 
passionate public debate about RFRA laws generally. Their steady 
proliferation on the state level could no longer escape notice in the press. 
When Indiana introduced RFRA legislation modeled after the federal law, 
expanding it to provide a defense against private suits, the blowback was 
swift.91 Businesses condemned the bill and revoked tens of millions of 

                                                
86 See, e.g., Glenn Thrush, Hillary Would Beat Him From Jail, POLITICO (Apr. 11, 2016, 
5:21 AM), http://www.politico.com/story/2016/04/off-message-tim-miller-never-trump-
221785 (referring to Hobby Lobby as “the Supreme Court case that raised constitutional 
questions about the employer's rights to deny contraception to employees”).  
87 Hobby Lobby, 134 S. Ct. at 2765. 
88 Id. 
89 Brief for the Petitioners at 9 n.4, Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751 
(2014) (No. 13-354), 2014 WL 173486, at *9; see also Jonathan H. Adler, No, the Supreme 
Court’s Hobby Lobby Decision is Not Based Upon a Scientific Mistake, WASH. POST, Jul. 
6, 2014, https://www.washingtonpost.com/news/volokh-conspiracy/wp/2014/07/06/no-the-
supreme-courts-hobby-lobby-decision-is-not-based-upon-a-scientific-mistake/ (rejecting 
arguments that the opinion was based on “bunk science.”). “[T]he federal government 
accepted the plaintiffs’ characterization of the scientific evidence if not their conclusion 
that preventing implantation of an egg is the equivalent of an abortion.” Id. 
90 Hobby Lobby, 134 S. Ct. at 2780-83. 
91 See Amanda Terkel, Mike Pence Signs Revised Indiana ‘Religious Freedom’ Law, 
HUFFINGTON POST (Apr. 3, 2015), http://www.huffingtonpost.com/2015/04/02/mike-pence-
religious-freedom_n_6996144.html (reporting that, after swift criticism against the Act, 
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dollars from corporate investment in Indiana.92 Republican Governor Mike 
Pence even signed a subsequent clarification that the law did not protect 
businesses to deny services on the basis of sexual orientation.93 In the 
following weeks, Arkansas Governor Asa Hutchinson faced a similar 
dilemma. He ultimately signed the state’s RFRA law with a similar 
clarification.94 
 Two recent state laws offer an opportunity to contrast post-Hobby 
Lobby approaches to religious liberties legislation. 95  Georgia and 
Mississippi both passed religious liberties protections. Governor Nathan 
Deal vetoed the Georgia bill, while Governor Phil Bryant signed the 
Mississippi measure into law. Rather than simply accepting or rejecting 
religious exemptions across the board, these state examples offer an 
opportunity to contrast approaches. Their contrast underscores how 
drastically the scope of religious liberties legislation can vary state-by-state. 
  

                                                                                                                       
Indiana Governor Mike Pence and the Indiana Legislature proposed revisions to the state’s 
Religious Freedom Restoration Act). 
92 Id. 
93 See Tony Cook & Brian Eason, Gov. Mike Pence Signs RFRA Fix, INDYSTAR, Apr. 2, 
2015, http://www.indystar.com/story/news/politics/2015/04/01/indiana-rfra-deal-sets-
limited-protections-for-lgbt/70766920/ (providing Indiana Governor Mike Pence’s full 
statement after he “signed into law a measure aimed at removing fears that the state’s new 
‘religious freedom’ law would allow businesses to discriminate against gays and 
lesbians.”). 
94 See Eric Bradner, Arkansas Governor Signs Amended 'Religious Freedom' Measure, 
CNN, Apr. 2, 2015, http://www.cnn.com/2015/03/31/politics/arkansas-religious-freedom-
anti-lgbt-bill/ (“[Hutchinson] asked lawmakers to recall the law that the Arkansas House 
had given final approval . . .  or to send him follow-up legislation that makes the changes 
he requested.”). 
95 While North Carolina also earned media attention alongside Georgia and Mississippi, its 
legislation actually approached different issues with a different scope. While the other 
states addressed a variety of religious liberty claims, North Carolina focused exclusively on 
the transgender movement, thus falling outside the purview of this paper. See H.B. 2, 2d 
Extra Sess. 2016 (N.C. 2016) (providing the text of the statutory amendment that would 
require persons to use the bathroom that corresponds with their “biological sex” as it was 
recorded on their birth certificate).  
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VI. PLURALISM IN STATE RELIGIOUS LIBERTY LAW 

A. Georgia 

 In Georgia, social conservatives passed legislation to strengthen the 
religious exit rights of ministers, religious organizations, and private 
individuals.96 Critics quickly labeled it a license to discriminate, going 
beyond innocuous religious liberties protection and permitting businesses to 
deny service to LGBT customers.97 As purported compromises, supporters 
removed explicit protection for businesses and clarified that the bill would 
“not be used to allow discrimination banned by federal or state law.”98  
 These attempts at conciliation, however, did little to stem the 
growing tide of criticism directed at the bill.99 Local institutions ranging 
from professional sports franchises to the Atlanta Chamber of Commerce 
balked, major companies threatened to divert investment away from 
Georgia, and the state’s business-friendly Republican governor grew 
nervous. 100  Eventually, Governor Nathan Deal vetoed the bill, thus 
triggering threats from the legislature to introduce a similar measure again 
the following year.101  
 Amid all the controversy, how much did the Georgia bill actually 
differ from longstanding federal law? As discussed above, the federal 
RFRA law simply established a two-prong process for reviewing religious 
liberty challenges: compelling governmental interest and least restrictive 

                                                
96 See H.B. 757, 2015-2016 Reg. Sess. (Ga. 2016) [hereinafter Georgia Bill] (To protect 
religious freedoms . . . to provide that religious officials shall not be required to perform 
marriage ceremonies, perform rites, or administer sacraments in violation of their legal 
right to free exercise of religion . . . to protect property owners which are faith based 
organizations against infringement of religious freedom; to protect certain providers of 
services against infringement of religious freedom . . . . ”). 
97 Greg Bluestein, Breaking: Nathan Deal Vetoes Georgia’s ‘Religious Liberty’ Bill, ATL. 
J.-CONST., Apr. 19, 2016, http://politics.blog.ajc.com/2016/03/28/breaking-nathan-deal-
will-veto-georgias-religious-liberty-bill/ (“[Corporate executives] joined with gay rights 
groups who warned that the measure amounts to legalized discrimination and pointed to the 
corporate outrage that rocked Indiana after a similar measure was signed into law there.”). 
98 Id. 
99 See id. (“Seen by supporters as a ‘compromise’ effort, the measure was swiftly 
condemned by the Metro Atlanta Chamber, the state’s most influential business group, and 
by leaders of major international tech corporations.”). 
100 Id. 
101 Id. 
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means.102 The Georgia bill, by contrast, waded deeper into specific hot-
button issues.  
 It first provides religious ministers with a general right to decline 
participation in any marriage ceremony for religious reasons. 103  This 
provision is hardly novel, and exists in other states without such heated 
controversy.104  
 Second, the bill pivoted to the commercial sector to insulate 
business and industry from any legal requirement to work on religious days 
of rest, specifically the Judeo-Christian Saturday or Sunday.105

 It seems at 
least plausible that this provision would be vulnerable to a constitutional 
challenge on the grounds that it favors Christianity and Judaism over other 
religions by singling out Saturday and Sunday as days of rest. Such a claim 
is, however, outside the scope of this paper.106  
 Third, the bill reinforced the autonomy of churches and faith-based 
organizations to exercise discretionary control of their facilities, protecting 
them against liability if they deny access to some people on the basis of 
religious convictions.107 Religious conservatives are concerned that growing 
acceptance of gay marriage will lead to civil pressure to use the facilities of 
faith-based organizations, if not churches themselves, in ceremonies they 
find morally objectionable on religious grounds.108  
                                                
102 42 U.S.C. § 2000bb-1 (2012) (“Government may substantially burden a person's 
exercise of religion only if it demonstrates that application of the burden to the person (1) is 
in furtherance of a compelling governmental interest; and (2) is the least restrictive means 
of furthering that compelling governmental interest.”). 
103 Georgia Bill, supra note 96 (“All individuals who are ministers of the gospel or clerics 
or religious practitioners . . . shall be free to solemnize any marriage . . . or to decline to do 
the same, in their discretion, in the exercise of their rights to free exercise of 
religion . . . .”). 
104 See, e.g., FLEMING & MCCLAIN, supra note 8, at 174 (“Religious clergy [in New York] 
continue to enjoy constitutional freedom not to perform marriages that offend their 
religious beliefs.”). 
105 Georgia Bill, supra note 96 (“No business or industry shall be required by ordinance or 
resolution of any county, municipality, or consolidated government to operate on either of 
the two rest days (Saturday or Sunday).”). 
106 See Bd. of Educ. of Kiryas Joel Vill. Sch. Dist. v. Grumet, 512 U.S. 687, 703 (1994) 
(“[G]overnment should not prefer one religion to another, or religion to irreligion.”). 
107 Georgia Bill, supra note 96 (“No faith based organization shall be required to rent, 
lease, or otherwise grant permission for property to be used by another person for an event 
which is objectionable to such faith based organization.”). 
108 See ROBERT GEORGE, TIMOTHY GEORGE & CHUCK COLSON, MANHATTAN 
DECLARATION INC., MANHATTAN DECLARATION: A CALL OF CHRISTIAN CONSCIENCE 4-7 
(2009), 
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 Fourth, the Georgia bill introduced general RFRA language 
requiring a compelling governmental interest and least restrictive means in 
order to substantially burden a person’s exercise of religion.  The bill did 
not extend any protection to public employees, such as county clerks or 
other local magistrates to deny marriage licenses on a religious basis.109 
 On the whole, the Georgia bill text itself did not amount to 
“legalized discrimination” about which the critics and alarmists warned.110 
The Georgia legislature confined the bill’s scope to focus on religious 
organizations and individuals, not public officials or corporations.111 One 
exception is the weekend holiday provision, which seems to be the most 
disjointed of the bill’s sections. Aside from that requirement, the bill 
protects the sovereignty of religious individuals and organizations within 
their own spheres. Can religious liberty have any meaningful application if 
it does not include permitting religious groups to associate among 
themselves freely by hiring under their own criteria, or have facilities that 
may be used according to their religious beliefs? 
 These are exit rights, to be sure. But they provide an exit from 
majoritarian social norms to preserve distinct religious expression. Far from 
undermining our social fabric, these rights foster authentic religious 
communities. Freed from state coercion in hiring decisions and imposition 
of majoritarian rules about which religious ceremonies they must officiate, 
individuals can instead contribute to a diverse tapestry of religious 
communities. This pluralism of diverse groups allows each to thrive, as 
opposed to top-down imposition of pluralism within each group. 
 
                                                                                                                       
http://manhattandeclaration.org/man_dec_resources/Manhattan_Declaration_full_text.pdf  
(“In New Jersey, after the establishment of a quasi-marital “civil unions” scheme, a 
Methodist institution was stripped of its tax exempt status when it declined, as a matter of 
religious conscience, to permit a facility it owned and operated to be used for ceremonies 
blessing homosexual unions.”). 
109 Georgia Bill, supra note 96 (“Nothing in this chapter shall be construed to . . . [a]fford 
any protection or relief to a public officer or employee who fails or refuses to perform his 
or her official duties. . . .”). 
110 See, e.g., Bluestein, supra note 97. 
111 Critics could argue that, because Hobby Lobby applied RFRA to a company, state 
RFRA laws always grant license to companies, and that comes at the risk of new 
discrimination. However, Hobby Lobby only considered a closely-held firm, not a public 
corporation, and the Court only ruled in light of a particularly onerous mandate. It strains 
credulity to say this means that any state law applying the RFRA test to religious claims 
opens the door to legalized discrimination. The unique case of racial discrimination is 
considered separately below. 
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B. Mississippi 

 Mississippi upped the ante, enacting H.B. 1523, titled the 
“Protecting Freedom of Conscience from Government Discrimination 
Act.”112 The law protects not religious views in general, but rather those 
religious or moral views specifically related to sexuality and marriage.113 
Inclusion of moral rather than strictly religious views is significant, because 
the First Amendment may protect religious liberty more strongly than other 
moral convictions.114  
 Moving past the standard RFRA language of compelling 
governmental interests and least restrictive means (which Mississippi 
adopted in 2014),115  the new law reframed debate by prohibiting the 
government from “tak[ing] any discriminatory action against a religious 
organization” in a variety of ways.116 By focusing on religious organizations 
as sympathetic characters, thus casting them as victims rather than 
perpetrators of discrimination, the legislature mirrors the rhetorical strategy 
of social conservatives in the gay marriage debates.117 Governor Phil Bryant 
signed the bill into law under that justification. Critics, by contrast, 
lambasted state lawmakers for enabling “open discrimination” against gay 

                                                
112 H.B. 1523, 2016 Reg. Sess. (Miss. 2016) [hereinafter Mississippi Bill] (“The sincerely 
held religious beliefs or moral convictions protected by this act are the belief or conviction 
that: (a) Marriage is or should be recognized as the union of one man and one woman; (b) 
Sexual relations are properly reserved to such a marriage; and (c) Male (man) or female 
(woman) refer to an individual's immutable biological sex as objectively determined by 
anatomy and genetics at time of birth.”). 
113 Id. 
114 See generally Minow, supra note 25, at 782 (“The special treatment of religious groups 
is striking especially given the denial of comparable exemptions to secular nonprofit 
organizations, although the constitutional roots of religious free exercise offer a rationale 
for this different treatment.”). 
115 Paresh Dave, Miss. Governor Signs Religious Freedom Bill; Civil Rights Groups 
Dismayed, L.A. TIMES, Apr. 4, 2014, http://articles.latimes.com/2014/apr/04/nation/la-na-
nn-mississippi-governor-signs-religious-freedom-bill-20140404. 
116 Mississippi Bill, supra note 112 (“The state government shall not take 
any discriminatory action against a religious organization wholly or partially on the basis 
that such organization . . . .”). 
117 See, e.g., GEORGE, GEORGE & COLSON, supra note 108, at 8 (“We see it in the use of 
anti- discrimination statutes to force religious institutions, businesses, and service providers 
of various sorts to comply with activities they judge to be deeply immoral or go out of 
business.”). 
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citizens.118 In June 2016, a federal judge struck down the law for violating 
the Establishment Clause and Equal Protection Clause.119 
 As for specific provisions, the law first builds on its marriage focus 
by specifically protecting those who provide “services, 
accommodations, facilities, goods or privileges” related to marriage against 
government action for declining involvement in that marriage.120 It later 
grants specific legal protection for goods and services such as wedding 
florists, photographers, and bakers — ancillary marriage services in the 
battleground of current litigation.121  
 Second, the law provides a liability shield for religious organizations 
in their hiring decisions.122 Religious organizations already enjoy a First 
Amendment ministerial protection against employment litigation, but the 
exception is limited to ministers — not necessarily all employees of a 
religious organization. 123  Nor does a blanket protection for moral 
convictions necessarily equate to RFRA’s requirement of religious exercise. 
In Hosanna-Tabor, Chief Justice John Roberts rooted part of the majority 
opinion in the relationship of ministers to their congregation, a distinctly 
religious structure.124  
 Third, the law explicitly protects the rights of adoptive parents to 
teach their children consistent with the parents’ sincerely held religious or 
                                                
118 Domonoske, supra note 12.  
119 Barber v. Bryant, No. 3:16-CV-417-CWR-LRA, 2016 WL 3562647, at *1 (S.D. Miss. 
June 30, 2016). 
120 Id. at *7. 
121 See, e.g., Christine Mai-Duc, Florist Who Rejected Same-Sex Wedding Job Broke 
Washington Law, Judge Rules, L.A. TIMES, Feb. 18, 2015, 
http://www.latimes.com/nation/nationnow/la-na-nn-florist-same-sex-wedding-20150218-
story.html. 
122 H.B. 1523, 2016 Reg. Sess. (Miss. 2016) (“Makes any employment-related decision 
including, but not limited to, the decision whether or not to hire, terminate or discipline an 
individual whose conduct or religious beliefs are inconsistent with those of the religious 
organization, based upon or in a manner consistent with a sincerely held religious belief or 
moral conviction described in Section 2 of this act. . . .”). 
123 See Hosanna-Tabor Evangelical Lutheran Church & Sch. v. E.E.O.C., 132 S. Ct. 694, 
708 (2012) (evaluating a minister’s formal title given by a church, the substance reflected 
in that title, the minister’s own use of that title, and the important religious functions she 
performed to conclude the ministerial exception covered the plaintiff). 
124 Id. at 706 (“The members of a religious group put their faith in the hands of their 
ministers. Requiring a church to accept or retain an unwanted minister, or punishing a 
church for failing to do so, intrudes upon more than a mere employment decision. Such 
action interferes with the internal governance of the church, depriving the church of control 
over the selection of those who will personify its beliefs.”). 
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moral beliefs, presumably even if some people find those beliefs 
discriminatory.125  
 Fourth, the law prohibits state action against adoptive and foster 
parents on the basis that they refuse on a religious or moral basis to 
facilitate their child’s gender transition or sex reassignment.126  
 Fifth, the law codifies the rights of individuals to reject access of 
transgender individuals to locker rooms and bathrooms of the non-birth 
gender with which they identify.127  
 Sixth, the law sides with state employees who engage in “expressive 
conduct” based on their religious beliefs, with some time, place, and 
manner restriction allowed.128 The full scope of what “expressive conduct” 
encompasses remains unclear.  
 Seventh, the law allows for recusal by public officials with religious 
or moral convictions against issuing a marriage license.129 While the law 
attempts to avoid a Kim Davis-style conflict by requiring public offices to 
“take all necessary steps” to ensure the marriage is solemnized without 
delay, it remains unclear which side would win in a head-on conflict.130 If 
all clerks in an office refuse to sign a marriage license for a gay couple, can 
the entire office claim an exemption, or does the “all necessary steps” 
provision require one of them to set aside their religious objection?   

The sweeping provisions of H.B. 1523 stand in marked contrast to 
Georgia, and bear almost no resemblance to RFRA laws in Arkansas and 
Indiana.131 Conceivably, we have lost sensitivity to the nuances of each bill 

                                                
125 Mississippi Bill, supra note 112 (“The state government shall not take any 
discriminatory action against a person who the state grants custody . . . wholly or partially 
on the basis that the person guides, instructs or raises a child . . . in a manner consistent 
with a sincerely held religious belief or moral conviction. . . .”). 
126 Id.  
127 Id. (The state government shall not take any discriminatory action against a person 
wholly or partially on the basis that the person establishes sex-specific standards or policies 
concerning . . . access to restrooms . . . or other intimate facilities or settings, based upon or 
in a manner consistent with a sincerely held religious belief or moral conviction. . . .”). 
128 Id. 
129 Id. 
130 Id. (“The Administrative Office of Courts shall take all necessary steps to ensure that 
the 200 performance or solemnization of any legally valid marriage is not impeded or 
delayed as a result of any recusal.”). 
131 The Arkansas and Indiana laws implemented the same two-prong test found in the 
Federal RFRA — the compelling government interest and least restrictive means tests. See 
generally Howard M. Friedman, 10 Things You Need to Know to Really Understand RFRA 
in Indiana and Arkansas, WASH. POST, Apr. 1, 2015, 
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because the critics are just as loud every time, and the supporters’ 
justifications sound remarkably the same every time.132 The protestors and 
sensationalists in Indiana and Arkansas may have inoculated the press and 
the public against their warnings. By labeling fairly tepid bills as “legalized 
discrimination”133 — even measures formerly supported by the ACLU — 
critics who truly understood the Mississippi bill’s ramifications could no 
longer turn the volume up any higher. They lacked rhetorical space to 
escalate their warnings for bills that actually did pose a greater threat to 
their interests. 
 Mississippi exceeded the scope of Georgia, Indiana, and Arkansas 
by providing explicit protection to government workers who refuse to 
perform their duties if they conflict with religious beliefs.134 This alters the 
relationship of religious exemptions to the state, and exceeds the bounds of 
any potential live-and-let-live compromise. The open-ended protection of 
religious “expressive conduct” by state employees is even more concerning. 
We have no reference point to understand what that means. Time, place, 
and manner restrictions are malleable concepts, open to recurring litigation, 
and state court judges in Mississippi may not be prone to rule against the 
time, place, and manner of religious expression. Consequently, this 
provision alone could open the most far-reaching Pandora’s box of 
dignitary harms to LGBT residents, sanctioning state employees in an 
                                                                                                                       
https://www.washingtonpost.com/news/acts-of-faith/wp/2015/04/01/10-things-you-need-
to-know-to-really-understand-rfra-in-indiana-and-arkansas/ (“If a person’s religious 
exercise is “substantially burdened,” the government must excuse the person from 
complying with the law unless the government can show that it has a ‘compelling interest’ 
and that there is not a less restrictive alternative that would carry out its interest with less of 
a burden on religious exercise.”). 
132 Slate pundit Mark Joseph Stern serves as one prominent example of an irascible critic of 
any religious liberty measure. Compare Mark Joseph Stern, Mike Pence Is Either Lying or 
Deluded About Indiana’s “Religious Freedom” Law, SLATE, Mar. 31, 2015, 
http://www.slate.com/blogs/outward/2015/03/31/mike_pence_is_either_lying_or_deluded_
about_indiana_s_religious_freedom.html (“Here’s the easily substantiated truth behind the 
bill. Its supporters explicitly intended it to legalize discrimination against gay people — 
especially gay couples, who, lately, have faced discrimination from florists, bakers, and 
photographers who refuse to serve them.)” with Mark Joseph Stern, The Revival of 
Segregation in Mississippi, SLATE, Apr. 1, 2016, 
http://www.slate.com/blogs/outward/2016/04/01/mississippi_s_new_anti_lgbtq_law_revive
s_segregation.html  (“[Mississippi’s HB 1523] is an outward attempt to revive segregation, 
to demean sexual and gender minorities by depriving them of equal dignity under the 
law.”). 
133 Id. 
134 H.B. 1523, 2016 Reg. Sess. (Miss. 2016). 
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undefined set of actions that could deny equal citizenship to the very 
taxpayers they are commissioned to serve. 
 Further, the state created another potentially broad cause of action 
by adoptive parents. By barring state action against adoptive parents on the 
basis of the parents’ beliefs about gender, the state could invite lawsuits if it 
declines to place a child with gender dysphoria in a family whose parents 
reject the existence of such a condition. Parents could then potentially sue to 
have a child placed in their home, and the state could not legally consider 
the family’s attitude toward gender when determining the suitability of their 
home. 
 Challengers succeeded at the trial court level by winning an 
injunction against the enforcement of HB 1523.135 U.S. District Court Judge 
Carlton Reeves ruled that HB 1523 violated the Establishment Clause 
because “the State has put its thumb on the scale to favor some religious 
beliefs over others.” 136  The Court also found animus against LGBT 
residents motivating the law, which could not comport with the Equal 
Protection Clause in light of Romer v. Evans 137  and United States v. 
Windsor.138 Judge Reeves also noted that the law did “not place any duty on 
the recusing individual to ensure that LGBT citizens receive services.”139 
 The Mississippi law’s provisions underscore how each state’s 
approach to religious exemptions can be wholly different when assessing 
these laws. Critics should carefully weigh their language to evaluate 
whether their dire warnings are overstated. Supporters should resist the urge 
to go for a “total win” in conservative states like Mississippi, and instead 
recognize that they would not take kindly to Professor Tushnut adopting 
their tactics to implement the opposing policy preferences. 
  

                                                
135 Barber v. Bryant, No. 3:16-CV-417-CWR-LRA, 2016 WL 3562647 (S.D. Miss. June 
30, 2016). 
136 Id. at *16. 
137 517 U.S. 620, 623-24 (1996) (holding a Colorado statute prohibiting local ordinances 
granting a protected status to citizens on the basis of their sexual orientation). 
138 133 S.Ct. 2675, 2675-76 (2013) (striking down the Defense of Marriage Act for 
violating the Due Process Clause of the Fifth Amendment). 
139 Barber, 2016 WL 3562647, at *34. On this note, Judge Reeves contrasted the 
Mississippi Bill with Hobby Lobby, a case in which female employees would receive 
contraceptives regardless of the outcome of that case.  Barber, 2016 WL 3562647, at *32. 
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VII. THE PROBLEM OF RACE 

 Most discussions of religious liberties exemptions arrive at the same 
sticky wicket: what would an exemption advocate say to a white 
supremacist group that seeks a religious exemption from the Civil Rights 
Act? How can the advocate of religious liberties reconcile the Supreme 
Court’s opinion in Bob Jones with its decision in Hobby Lobby? In Bob 
Jones, the Supreme Court ruled that the IRS did not violate the religious 
liberty of a hyper-conservative Christian college when it denied tax exempt 
status because the school maintained racially discriminatory policies, 
including a policy against interracial dating.140 By the time Bob Jones 
reached the Supreme Court, it focused on favorable tax treatment as a 
subsidy rather than behavior compelled by threat of punishment.141 Many 
religious exemption claims do not stem from such tax issues, although tax-
exempt churches could conceivably be a focus of litigation. 
 All Americans analyzing the law must wrestle carefully with race. 
As Professor Inazu points out, race is unique as an institution in American 
history.142 Its unparalleled influence in America, along with its interplay 
with centuries of systematic and open discrimination in the Jim Crow 
South, warrant its own category of analysis. Without a doubt, LGBT 
Americans have suffered at the hand of discrimination since the earliest 
days of the republic. Despite the legacy of that injustice, it cannot be 
compared to methodical abduction, sale, and trafficking of millions of 
people across continents. Lack of social respect and workplace 
discrimination influence opportunities and underscore the need for equal 
citizenship. They do not, however, constitute an analog to centuries of open 
violence, a Constitutionally-established inferiority for over 50 years, and 
open, unmistakable identification with a marginalized group. That is 
certainly different from any “new majority” today, against whom religious 
claimants often seek relief. 
 These factors make the LGBT movement distinct from race among 
discreet and insular minorities. They do not, under any circumstance, 

                                                
140 Bob Jones Univ. v. U.S., 461 U.S. 574, 577-78. 
141 See Minow, supra note 25, at 796 (2007) (“As presented to the Supreme Court, the clash 
between religious exercise and protection against racial discrimination concerned entirely 
the availability of favorable tax treatment.”). 
142 See Inazu, supra note 35, at 603 (“The pervasive impediments to equal citizenship for 
African Americans have not been matched by any other recent episode in American 
history.”). 
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mitigate or denigrate the real struggle facing LGBT communities in a post-
Obergefell world — particularly for LGBT youth, who suffer from social 
ostracizing and higher suicide rates than other students.143 As a result, 
simply saying “race is different” may be an emotionally unfulfilling answer. 
But it is inescapably consistent with our institutional history and 
constitutional culture. This a reason similar to why courts evaluate racial 
equal protection claims differently than other equal protection claims, not 
even applying the same standard of review. Of course, simply 
acknowledging America’s distinct racial history does not automatically 
answer how potential religious claims about race should be analyzed. Nor 
does that acknowledgment necessitate any standard about religious claims 
regarding sexual orientation or same-sex marriages. But our racial history 
may inform just how compelling an interest the state has in racial 
nondiscrimination protections, and their extended political history may 
indicate how difficult it would be for lawmakers to tailor them more 
narrowly. 
 The special need for racial nondiscrimination protections is also 
corroborated by even the arch-libertarian himself, Professor Richard 
Epstein, who emphasizes the Civil Rights Act confronted an unprecedented 
system of private discrimination matched with violence, a systematically 
unfair legal systems, state-sanctioned discrimination and cronyism, along 
with a host of other threats not analogous to any factor other than race.144 
 The other potential answer appeals to the nature of religious beliefs. 
Christianity, Judaism, and Islam, among other religious traditions propagate 
sexual morality in some fashion. Under most traditional Christian creeds, 
churches interpreted the Bible to restrict sexual conduct to marriage. They 
also taught marriage as a conjugal institution between men and women. 
These teachings received, at various times, widespread support among 
clergy, theologians, and practicing Christians. Racial discrimination 
received a safe harbor in some southern churches, but may not have been a 
globally dominant religious tenant akin to sexual morality. The absolute 

                                                
143 See generally Lesbian, Gay, Bisexual, and Transgender Health, CTR. FOR DISEASE 
CONTROL & PREVENTION (last updated Nov. 12, 2014), 
http://www.cdc.gov/lgbthealth/youth.htm (“A nationally representative study of 
adolescents in grades 7 [to] 12 found that lesbian, gay, and bisexual youth were more than 
twice as likely to have attempted suicide as their heterosexual peers.”). 
144 Richard A. Epstein, Rand Paul’s Wrong Answer, FORBES (May 24, 2010), 
http://www.forbes.com/2010/05/24/rand-paul-rachel-maddow-opinions-columnists-richard-
a-epstein.html. 
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lack of racist organizations currently seeking religious exemptions may 
offer some evidence of this position. 
 This second answer seems plausible, but legally weak as a 
distinguishing factor between race and gender identity. Courts consistently 
avoid ruling on the validity of religious beliefs, and for good reason — it’s 
hard to embrace pluralism and preach religious liberty if the state 
effectively exercises veto power over what is and what is not truly a 
religious belief.145 Trial courts might be able to find evidence of pretext to 
say that racist beliefs are not sincerely held, but in a close case, a court 
might struggle to articulate why it’s an inferior religious belief. 
 In general, such line-drawing problems rarely arise because most 
people without a religious exemption don’t seek one. In the event they did, 
the entirely one-of-a-kind nature of racial discrimination sets it apart as 
entailing separate nondiscrimination policies with independent justifications 
for their measures. The compelling governmental interest is so strong and 
unique that there is no way to sufficiently tailor means around objections, 
religious or otherwise. 

VIII. THE WAY FORWARD 

 In the spirit of liberty, the live-and-let-live solution is the only one 
that adopts a robust view of vibrant pluralism and properly embraces mutual 
adjustment. One promising example of such a compromise originated in 
Utah, where socially conservative Mormon leaders coalesced around a bill 
to ban discrimination against LGBT citizens.146 The law added sexual 
orientation and gender identity to protected classes such as race and 
gender.147 In exchange, the bill exempted religious organizations and their 
auxiliary bodies.148  

                                                
145 See United States v. Ballard, 322 U.S. 78, 86 (1944) (“Heresy trials are foreign to our 
Constitution.”). 
146 S.B. 296, 2015 Gen. Sess. (Utah 2015); Laurie Goodstein, Utah Passes 
Antidiscrimination Bill Backed by Mormon Leaders, N.Y. TIMES, Mar. 5, 2015, 
https://nyti.ms/2kDBiVs. 
147 Id. (“The bill would ban employers and landlords or property owners from 
discriminating against people on the basis of sexual orientation and gender identity, adding 
those categories to Utah’s laws that already protect against discrimination on the basis of 
race, sex and age.”). 
148 Id. (“Religious organizations and their affiliates, such as colleges and charities, would 
be exempted.”). 
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 Even so, not everyone is happy. Religious leaders fear the 
protections are insufficiently strong because the law does not protect the 
wedding photographers and cake bakers protected by Mississippi and 
Georgia.149 Russell Moore, a prominent social conservative who heads the 
Southern Baptist Convention’s Ethics and Religious Liberties Commission, 
warns that antidiscrimination ordinances are “not the right tactic” for 
Christians, preferring to assert a positive freedom of conscience.150 Nor 
does the law placate ardent progressive advocates, who see such 
compromise ordinances as a Trojan horse for religious conservative 
values.151 Crucially, the bill’s final version omitted public accommodations 
protections. LGBT citizens are therefore protected in employment and other 
settings, but not interactions with businesses, restaurants, and other public 
accommodations. Many states currently have no protections against public 
accommodation discrimination on the basis of sexual orientation, and contra 
warnings about state RFRA laws ushering in a new era of Jim Crow, public 
accommodations are not generally the hotbed of LGBT discrimination. 
Instead, in states like Washington with strong antidiscrimination protections 
for LGBT citizens, litigated cases center on narrow and discrete jobs that 
participate in same-sex weddings, like bakers and photographers, not 
restaurants or hotels refusing to serve LGBT customers.152 Naturally this 
does not disprove the need for nondiscrimination legislation, and certainly 
does not support a claim that it is unwise policy. The consideration is only 
relevant to consider that equality advocates should consider praising Utah’s 
incremental progress, and recognize that the civil rights threat may be 
overstated. 

                                                
149 Id. (“The bill, however, does not address what has become one of the most divisive 
questions on gay rights nationwide: whether individual business owners, based on their 
religious beliefs, can refuse service to gay people or gay couples — for example, a baker 
who refuses to make a cake for a gay wedding.”). 
150 Id. 
151 See generally Zack Ford, The ‘Utah Compromise’ Is A Dangerous LGBT Trojan Horse, 
THINKPROGRESS (Jan. 29, 2016), http://thinkprogress.org/lgbt/2016/01/29/3743944/utah-
compromise-lgbt-nondiscrimination-protections/ (“[Bill supporter Robin Fretwell] 
Wilson’s past advocacy reinforces the notion that her latest support for LGBT protections 
are actually a Trojan-horse tactic.”). 
152 See, e.g., Anna King, Washington High Court Hears Case Of Florist Who Refused To 
Serve Gay Wedding, NPR (Nov. 15, 2016 5:08 AM), 
http://www.npr.org/2016/11/15/502111408/washington-state-court-case-religious-liberty-
versus-anti-discrimination. 
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 Sometimes the best compromises fail to satisfy everyone. If we 
could set the clock back ten years, it’s difficult to envisage a world where 
LGBT advocates would not be thrilled to learn that the Mormon church in 
2016 would embrace nondiscrimination protections in a state where gay 
marriage is legal. We should not, however, let the good serve as the enemy 
of the best, so it is important to understand that this framework (if not every 
aspect of the Utah compromise negotiation) has intrinsic value. Live-and-
let-live solutions can follow the Utah model to embrace three key elements: 
1) general nondiscrimination protections for LGBT citizens; 2) adequate 
protections for religious individuals and organizations in the form of a 
RFRA analysis; and 3) protection for equal citizenship that only uses 
governmental coercion as a last resort, after exhausting a proper statutory 
requirement of using least restrictive means. 

IX. CONCLUSION 

 Religious liberty claims enjoy a rich history that extends far beyond 
political compromises and pragmatism. America’s shared commitment to 
pluralism requires us to respect the dignity within each enclave of religious 
society. Our policymakers cannot offer that respect if they adopt the 
alternative view of pluralism, which tries to replicate the composition of 
society writ large within each religious enclave. Nor can they respect a 
vibrant pluralism if the government’s interest in protecting a shared social 
commitment to entry rights overrides liberty of conscience for each 
religious group. Instead, policymakers should acknowledge the dignitary 
interests undermined by state intervention. Governments must respect the 
autonomy of religious practice for individuals and religious organizations.  
 Such a vibrant pluralism creates space for a live-and-let-live 
provision of equal citizenship as well. Before coercing religious believers to 
participate in activity against their religious convictions, the government 
should be obligated to explore less restrictive means of accomplishing its 
objective. Harassing the lone photographer whose religion objects to same-
sex marriage may advance goals of a shared social commitment to equal 
rights — or not, it might only provoke blowback. Either way, it certainly 
does not advance vibrant pluralism. Nor does it acknowledge that both 
parties have dignitary interests, but only one seeks to enforce theirs with the 
power of government force. 



Journal of Law & Public Affairs      Volume 2 

 313 

 Keeping with these commitments, states can learn from the dangers 
of Mississippi and the strengths of Utah to craft new live-and-let-live 
solutions. These solutions need not implicate concerns about racial 
discrimination or defining sincere religious beliefs. Instead, they can boldly 
assert a moral high ground of liberty. It may not be a universally popular 
solution, but from the earliest Madisonian experiments, liberty of 
conscience has proven to be a durable brand. When religious liberty can 
protect both personal conscience and equal citizenship, we’re reminded 
what a triumph of liberalism it remains. 
 


