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DEPARTMENT OF STATE 

[Public Notice 8301] 

Office of the Chief of Protocol; Gifts to 
Federal Employees From Foreign 
Government Sources Reported to 
Employing Agencies in Calendar Year 
2011 

The Department of State submits the 
following comprehensive listing of the 
statements which, as required by law, 
Federal employees filed with their 
employing agencies during calendar 

year 2011 concerning gifts received from 
foreign government sources. The 
compilation includes reports of both 
tangible gifts and gifts of travel or travel 
expenses of more than minimal value, 
as defined by statute. Also included are 
gifts received in previous years 
including one gift in 2007, five gifts in 
2008, ten gifts in 2009, and six gifts with 
unknown dates. These latter gifts are 
being reported in 2011 as the Office of 
the Chief of Protocol, Department of 
State, did not receive the relevant 

information to include them in earlier 
reports. 

Publication of this listing in the 
Federal Register is required by Section 
7342(f) of Title 5, United States Code, as 
added by Section 515(a)(1) of the 
Foreign Relations Authorization Act, 
Fiscal Year 1978 (Pub. L. 95–105, 
August 17, 1977, 91 Stat. 865). 

Dated: April 14, 2013. 
Patrick F. Kennedy, 
Under Secretary for Management, 
Department of State. 

AGENCY: THE WHITE HOUSE—EXECUTIVE OFFICE OF THE PRESIDENT 
[Report of tangible gifts furnished by The White House] 

Name and title of person accepting 
the gift on behalf of the 

U.S. Government 

Gift, date of acceptance on behalf 
of the U.S. Government, 

estimated value, and current 
disposition or location 

Identity of foreign donor and 
government 

Circumstances justifying 
acceptance 

The Honorable Barack Obama, 
President of the United States.

7″ x 11″ red and white porcelain 
vase by Franz with purple and 
pink flower design across the 
front. Rec’d—4/1/2009. Est. 
Value—$1,000.00. Disposi-
tion—National Archives and 
Records Administration.

His Excellency Hu Jintao, Presi-
dent of the People’s Republic of 
China.

Non-acceptance would cause em-
barrassment to donor and U.S. 
Government. 

The Honorable Barack Obama, 
President of the United States.

14″ x 14″ Bauhaus chess set, 
with a lightly-colored wood 
board and pieces carved into 
the shape of their allowed 
movements on the board, con-
tained in a carrying box with 
sliding top, designed by Josef 
Hartwig. Rec’d—6/11/2009. Est. 
Value—$554.00. Disposition— 
National Archives and Records 
Administration.

Mr. Karl-Michael Danzer, Head of 
Protocol, the Free State of Thu-
ringia, the Federal Republic of 
Germany.

Non-acceptance would cause em-
barrassment to donor and U.S. 
Government. 

The Honorable Barack Obama, 
President of the United States.

11″ x 20″ x 12″ wooden display 
case containing a small sword, 
the top of the case displays the 
seal of the State of Qatar and 
reads, ‘‘Fight Against Corrup-
tion.’’ Rec’d—1/5/2011. Est. 
Value—$350.00. Disposition— 
Display box is in the White 
House Gift Office; Handled pur-
suant to U.S. Secret Service 
policy.

Ali bin Mohsen bin Fetais Al- 
Marri, Attorney General of the 
State of Qatar.

Non-acceptance would cause em-
barrassment to donor and U.S. 
Government. 

The Honorable Barack Obama, 
President of the United States.

14″ red and gold colored vase in 
red presentation box. Rec’d—1/ 
5/2011. Est. Value—$580.00. 
Disposition—National Archives 
and Records Administration.

His Excellency Yang Jiechi, For-
eign Minister of the People’s 
Republic of China.

Non-acceptance would cause em-
barrassment to donor and U.S. 
Government. 

The Honorable Barack Obama, 
President of the United States.

Large, black Hermes golf acces-
sory bag including set of lock 
and key, and extra strap in bot-
tom compartment, presented in 
cream colored drawstring bag. 
Rec’d—1/10/2011. Est. Value— 
$7,750.00. Disposition—Na-
tional Archives and Records 
Administration.

His Excellency Nicolas Sarkozy, 
President of the French Repub-
lic, and Mrs. Carla Bruni- 
Sarkozy, First Lady of the 
French Republic.

Non-acceptance would cause em-
barrassment to donor and U.S. 
Government. 

The Honorable Barack Obama, 
President of the United States.

Bronze 48″ statue of Abraham 
Lincoln by the artist Yuan 
Xikun, includes a red leather 
booklet describing the gift. 
Rec’d—1/18/2011. Est. Value— 
$9,800.00. Disposition—Na-
tional Archives and Records 
Administration.

His Excellency Hu Jintao, Presi-
dent of the People’s Republic of 
China.

Non-acceptance would cause em-
barrassment to donor and U.S. 
Government. 
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AGENCY: THE WHITE HOUSE—EXECUTIVE OFFICE OF THE PRESIDENT—Continued 
[Report of tangible gifts furnished by The White House] 

Name and title of person accepting 
the gift on behalf of the 

U.S. Government 

Gift, date of acceptance on behalf 
of the U.S. Government, 

estimated value, and current 
disposition or location 

Identity of foreign donor and 
government 

Circumstances justifying 
acceptance 

The Honorable Barack Obama, 
President of the United States, 
and the First Lady Michelle 
Obama.

Two volume set about the diary of 
Frida Kahlo, printed by the 
Bank of Mexico. This volume is 
a limited edition of 3000 for 
three Mexican art museums. 
Volume One: ‘‘Transcriptions,’’ 
bound in 1⁄4 leather, is a Span-
ish language transcription. Vol-
ume Two: ‘‘Poems,’’ bound in 
full embossed blue leather, is a 
92-page full-color facsimile of 
one of Kahlo’s diaries. Rec’d— 
12/14/2011. Est. Value— 
$1,844.54. Disposition—Na-
tional Archives and Records 
Administration.

His Excellency Arturo Sarukhan, 
Ambassador of the United 
Mexican States.

Non-acceptance would cause em-
barrassment to donor and U.S. 
Government. 

The Honorable Barack Obama, 
President of the United States, 
and the First Lady Michelle 
Obama.

Wooden candle holder comprised 
of two spheres on top of one 
another with white designs con-
taining candle in center; Wood-
en candle holder comprised of 
three rectangular figures on top 
of one another with white de-
signs. Rec’d—12/20/2011. Est. 
Value—$2,200.00. Disposi-
tion—National Archives and 
Records Administration.

His Royal Highness King Abdullah 
II ibn Al Hussein, King of the 
Hashemite Kingdom of Jordan.

Non-acceptance would cause em-
barrassment to donor and U.S. 
Government. 

First Lady Michelle Obama ............ Two 6.5″ x 14″ Baccarat ‘‘Our 
Fire’’ clear full-headed crystal 
table lamps on silver pedestals 
with silver and crystal lamp-
shades in red presentation box, 
inscribed with ‘‘Baccarat’’ on 
the top. Rec’d—1/10/2011. Est. 
Value—$5,500.00. Disposi-
tion—National Archives and 
Records Administration.

Mrs. Carla Bruni-Sarkozy, First 
Lady of the French Republic.

Non-acceptance would cause em-
barrassment to donor and U.S. 
Government. 

First Lady Michelle Obama ............ Silver, handmade ‘‘Plum Blos-
som’’ brooch designed by Teng 
Fei, presented in a wooden box 
with brooch design on front. 
Rec’d—1/18/2011. Est. Value— 
$1,400.00. Disposition—Na-
tional Archives and Records 
Administration.

His Excellency Hu Jintao and Mrs. 
Liu Yongqing, President and 
First Lady of the People’s Re-
public of China.

Non-acceptance would cause em-
barrassment to donor and U.S. 
Government. 

First Lady Michelle Obama ............ 17.5″ green, pink, and red-beaded 
necklace with silver-colored leaf 
pendants. Matching silver-col-
ored flower earrings with pink 
and green beads. Two piece 
vase includes a 12″ tall base 
with ceramic base and black 
flowers painted on tan back-
ground, and a 5.5″ tall, round 
vase top with black floral pat-
tern painted on tan background. 
Rec’d—3/2/2011. Est. Value— 
$380.00. Disposition—National 
Archives and Records Adminis-
tration.

Mrs. Margarita Zavala Gomez del 
Campo, First Lady of the United 
Mexican States.

Non-acceptance would cause em-
barrassment to donor and U.S. 
Government. 
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 Note: This resolution was passed in the 110th Congress. 
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H. Res. 412 

In the House of Representatives, U. S., 
June 5, 2007. 

Whereas Her Majesty Queen Elizabeth II and His Royal 
Highness Prince Philip, Duke of Edinburgh, traveled to 
the United States for a State Visit from May 3 to May 
8, 2007, celebrating the special relationship that exists 
between the United States and the United Kingdom; 

Whereas the United States and the United Kingdom enjoy a 
trans-Atlantic friendship sustained by a commitment to 
democratic traditions, liberty, and the spread of freedom, 
as well as common economic and cultural foundations; 

Whereas in a rapidly changing world, Queen Elizabeth II has 
been a force of stability and constancy and has provided 
inspiration to the world in times both peaceful and tu-
multuous; and 

Whereas Queen Elizabeth II and Prince Philip serve as am-
bassadors for the British people and the goodwill engen-
dered by their visit serves as a reminder, for the people 
of the United States and the United Kingdom alike, of 
our joint values and priorities: Now, therefore, be it 

Resolved, That the House of Representatives is deeply 

appreciative of the State Visit recently conducted by Her 

Majesty Queen Elizabeth II and His Royal Highness, Prince 

1115



2 

•HRES 412 EH 

Philip, Duke of Edinburgh, and celebrates the State Visit as 

having been an occasion to reaffirm the value and depth of 

the friendship that exists between the United States and the 

United Kingdom. 

Attest: 

Clerk. 
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 Note: This source was originally published in the second volume of the Cranch reporter, 
and today can be found in the sixth volume of the United States Reports, beginning on page 280. 
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M'Ilvaine v. Coxe's Lessee, 2 Cranch 280 (1805)
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 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 1

2 Cranch 280
Supreme Court of the United States

M'ILVAINE
v.

COXE'S LESSEE. †

Feb Term 1805.

Opinion

MARSHALL.

**1  *280  Quere. Whether a person born in the colony
of N. Jersey before the war with G. Britain, & who resided
there until the year 1777, but who then joined the British
army in Philadelphia, and afterwards went to England,
where he has ever since resided, and who has always
claimed to be a British subject, can now take and hold
lands in the state of New Jersey, by descent from a citizen
of the U.S.

Whether, by the act of the state of New Jersey of 4th Oct.
1776 he became a member of the new government against
his will?

Whether he could expatriate himself after the peace?
Whether by expatriation a man becomes an alien to all
intents and purposes?

Error from the circuit court for the district of N. Jersey,
to reverse a judgment given for the plaintiff below, upon
a special verdict in ejectment.

The material facts of the case are stated in the argument
of W. Tilghman.

W. Tilghman, for plaintiff in error.

The question which arises in this case is of great
importance, and has never been decided in this court, nor
in the State of New Jersey.

It is, in substance, whether a person born in the U.S.
while they were British colonies, and who took no part in

favor of the revolution but joined the British army in an
early stage of the war, and from that time to this, by the
whole tenor of his actions and declarations, has shewn his
election not to be a citizen of the U.S. but to adhere to the
British empire, was capable of taking land in New Jersey
by descent in the year 1802.

There is no occasion to dwell minutely on the title. The
lessor of the plaintiff had good title if Daniel Coxe, the
younger, was capable of taking by descent from his aunt
Rebecca Coxe who died in 1802, that is to say, he has
title to a certain undivided part, according to the law
of descents in New Jersey, concerning which there is no
question.

Family disputes are always unpleasant; yet as laws
regulating descent, are merely of municipal creation, no
one has a right to complain if, by a change of the law, he
now receives a less portion than formerly, or even if he
receives no portion at all.

*281  By the law of New Jersey before the revolution,
Daniel Coxe would have taken all the estate of his aunt
Rebecca, not only to the entire exclusion of his cousins,
the children of his uncle William Coxe, deceased, but of
his own sister, Mrs. Kempe. As the law now stands, we
suppose he is entirely excluded.

In tracing the conduct of Daniel Coxe, from the
commencement of the Revolution to the year 1802, which
it is necessary to do in order to decide the cause, nothing
more is intended than to bring into view those facts from
which the law must arise. It is far from our minds in doing
this, to pass any censure on his conduct.

In revolutions, every man has a right to take his part. He
is excusable, if not bound in duty to take that part which
in his conscience he approves.

**2  I will now proceed to state the facts necessary to be
attended to, in order to decide the cause.

The ejectment is brought for a message and 200 acres of
land situated in Trenton in New Jersey.
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M'Ilvaine v. Coxe's Lessee, 2 Cranch 280 (1805)

6 U.S. 280, 2 L.Ed. 279

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 26

extensive as to its objects in guarding against injury to the
person and to the property. It preserves from injury to their
property the same persons who were to be secured in their
personal liberty.

In the first place, this comprehended many who were
considered as citizens of the United States, but who had
committed crimes against their country.

*334  Was the property to be restored to them at one
moment, says Mr. Rawle, for the purpose of being taken
from them the next?-By no means. The stipulations extend
to preclude any criminal proceedings for what had been
done during the war. The effect of alienage was left
to considerations of policy. Our commissioners, I trust,
would not have suffered any interference by the British on
that head.

This article was intended to prevent punishment, not to
secure reward. If the loyalist is put upon the same footing
as the ally in the war, he has no cause of complaint.

There must be no future loss; no damage by reason of the
part which any have taken during the war. It is not asked.
If Daniel Coxe had fought under general Washington and
at the peace expatriated himself, and become a British
subject, the rule for which we contend would have been
equally applicable. Many of the people came back, and
were naturalized under acts of assembly, and of course
hold their lands; such as Mr. Gordon in Pennsylvania, and
others.

The construction of the treaty attempted by our
opponents, can only be maintained by reference to the
common law doctrine, that natives of Great Britain were
constructively born in America.

The 5th article assists in the construction of the 6th, and
is recommendatory where the confiscation laws had been
actually carried into effect. The 9th article of the treaty
of the 19th of November, 1794, is in perfect unison with
the ideas I submitted to the consideration of the court.
Different ideas had been entertained in the different states
as to the policy of permitting aliens to hold lands. It was
always a matter of state regulation. In Pennsylvania they
might purchase;-now they may take by descent.

The treaty, therefore, so far from looking to future
acquisitions by purchase, is confined to those who now
hold.

*335  It is observable that Judge Tucker does not express
himself decidedly. He uses the qualified and guarded
expression that the treaty seems to have revived the
common law principle that the antenati of both countries
were natural born to both. He qualifies his argument
still further, by saying, British subjects born since the
separation are aliens; but such of them as were born before
the definitive treaty of peace took place seem to be entitled
to the benefits thereof, so far as they had, or might be
presumed to have, any interest in lands in the United
States. All others appear to be aliens in the strictest sense
of the word, except as their cases may have been remedied
by the late treaty of the 19th Nov. 1794.

**34  Daniel Coxe had no interest in lands in the United
States, and could not be presumed to have, on the 3d of
September, 1783.

It is curious to observe the unreasonable consequences to
which this doctrine of antenatus leads.

If the loyalist died and left an unoffending infant, his lands
escheat.

If he leaves an antenatus who had waged war against us,
he succeeds to the possession.

Say with Judge Tucker that under the equity of the treaty
of peace, giving it the most liberal construction, all rights
of British subjects, actually vested, not divested, were
protected; and that when such rights relate to lands, the
persons having such right, if not then citizens, had their
whole life time to become citizens; which, if they neglected
to do, their lands at their deaths would be equally subject
to escheat as those of any alien naturalized, and dying
without heirs other than aliens. How is this reconcilable
with his doctrine of antenati being entitled to purchase,
take by descent, and every other mode of acquisition? Or,
with his argument that the common law principle from
which this doctrine of antenati flows, that of perpetual
allegiance by birth, has never been translated as a part
of the common law into the United States? How can he
reconcile it to his censure *336  and strictures upon the
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Baldwin v. Hashemite Kingdom of Jordan, Not Reported in F.Supp.2d (2012)

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 1

2012 WL 529577
Only the Westlaw citation is currently available.

United States District Court,
S.D. Ohio,

Western Division.

Yvette Barbara BALDWIN, Plaintiff,
v.

HASHEMITE KINGDOM OF
JORDAN, et al., Defendants.

No. 1:12–cv–39.
|

Feb. 17, 2012.

Attorneys and Law Firms

Yvette Barbara Baldwin, Cincinnati, OH, pro se.

REPORT AND RECOMMENDATION

STEPHANIE K. BOWMAN, United States Magistrate
Judge.

*1  Plaintiff, a resident of Cincinnati, Ohio, has filed a
pro se complaint with this Court. By separate Order issued
this date, plaintiff has been granted leave to proceed in
forma pauperis pursuant to 28 U.S.C. § 1915. This matter
is before the Court for a sua sponte review of plaintiff's
complaint to determine whether the complaint, or any
portion of it, should be dismissed because it is frivolous,
malicious, fails to state a claim upon which relief may be
granted or seeks monetary relief from a defendant who is
immune from such relief. 28 U.S.C. § 1915(e)(2)(B).

Congress has authorized federal courts to dismiss an in
forma pauperis complaint if satisfied that the action is
frivolous or malicious. Denton v. Hernandez, 504 U.S. 25,
31, 112 S.Ct. 1728, 118 L.Ed.2d 340 (1992); see also 28
U.S.C. § 1915(e)(2)(B)(i). A complaint may be dismissed
as frivolous when the plaintiff cannot make any claim
with a rational or arguable basis in fact or law. Neitzke
v. Williams, 490 U.S. 319, 328–29, 109 S.Ct. 1827, 104
L.Ed.2d 338 (1989); see also Lawler v. Marshall, 898 F.2d
1196, 1198 (6th Cir.1990). An action has no arguable

legal basis when the defendant is immune from suit or
when plaintiff claims a violation of a legal interest which
clearly does not exist. Neitzke, 490 U.S. at 327. An action
has no arguable factual basis when the allegations are
delusional or rise to the level of the irrational or “wholly
incredible.” Denton, 504 U.S.at 32; Lawler, 898 F.2d at
1199. The Court need not accept as true factual allegations
that are “fantastic or delusional” in reviewing a complaint
for frivolousness. Hill v. Lappin, 630 F.3d 468, 471 (6th
Cir.2010) (quoting Neitzke, 490 U.S. at 328).

Congress has also authorized the sua sponte dismissal
of complaints which fail to state a claim upon which
relief may be granted. See 28 U.S.C. § 1915(e)(2)(B)(ii).
Although a plaintiff's pro se complaint must be “liberally
construed” and “held to less stringent standards than
formal pleadings drafted by lawyers,” the complaint must
“give the defendant fair notice of what the ... claim is
and the grounds upon which it rests.” Erickson v. Pardus,
551 U.S. 89, 93, 127 S.Ct. 2197, 167 L.Ed.2d 1081 (2007)
(per curiam) (quoting Estelle v. Gamble, 429 U.S. 97, 106,
97 S.Ct. 285, 50 L.Ed.2d 251 (1976), and Bell Atlantic
Corp. v. Twombly, 550 U.S. 544, 555, 127 S.Ct. 1955,
167 L.Ed.2d 929 (2007) (internal citation and quotation
omitted)). The complaint “must contain sufficient factual
matter, accepted as true, to ‘state a claim to relief that is
plausible on its face.’ “ Ashcroft v. Iqbal, 556 U.S. 662,
129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 (2009) (quoting
Twombly, 550 U.S. at 570); see also Hill, 630 F.3d at 470–
71 (“dismissal standard articulated in Iqbal and Twombly
governs dismissals for failure to state a claim” under §§
1915(e)(2)(B)(ii) and 1915A(b)(1)).

“A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the
reasonable inference that the defendant is liable for the
misconduct alleged.” Iqbal, 129 S.Ct. at 1949 (citing
Twombly, 550 U.S. at 556). The Court must accept all well-
pleaded factual allegations as true, but need not “accept
as true a legal conclusion couched as a factual allegation.”
Twombly, 550 U.S. at 555 (quoting Papasan v. Allain, 478
U.S. 265, 286, 106 S.Ct. 2932, 92 L.Ed.2d 209 (1986)).
Although a complaint need not contain “detailed factual
allegations,” it must provide “more than an unadorned,
the-defendant-unlawfully-harmed-me accusation.” Iqbal,
129 S.Ct. at 1949 (citing Twombly, 550 U.S. at 555).
A pleading that offers “labels and conclusions” or “a
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Baldwin v. Hashemite Kingdom of Jordan, Not Reported in F.Supp.2d (2012)
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formulaic recitation of the elements of a cause of action
will not do.” Twombly, 550 U.S. at 555. Nor does a
complaint suffice if it tenders “naked assertion[s]” devoid
of “further factual enhancement.” Id. at 557.

*2  Plaintiff brings the instant action against the
“Hashemite Kingdom of Jordan;” the “Country of
Jordan, et al.;” and the “Country of Jordan–
Constitutional Monarchy and their Public Officials, et
al. (International Country of Jordan).” (Doc. 2, p. 2).
Plaintiff's complaint repeats many of the same delusional
allegations contained in previous complaints filed with
this Court, which were dismissed at the screening stage.
See, e.g., Yvette Barbara Baldwin v. Uncle Bob's Self
Storage, et al., No. 1:10–cv–951 (S.D.Ohio, Cincinnati)
(Dlott, J.; Litkovitz, M.J.) (Docs.3, 4, 7, 8); Yvette
Barbara Baldwin v. Cincinnati Bar Ass'n, et al., No.
1:11–cv–71 (S.D.Ohio, Cincinnati) (Barrett, J.; Bowman,
M.J.) (Docs.7, 8, 13, 14); Yvette Barbara Baldwin v.
Wyoming Police Dep't, et al., No. 1:11–cv–858 (S.D.Ohio,

Cincinnati) (Weber, J.; Litkovitz, M.J.) (Docs.3, 4, 6, 7). 1

The instant complaint is rambling and difficult to
understand. Construing the complaint liberally, it appears
that plaintiff is alleging that the defendants have
“ignored” her requests for assistance in obtaining access
to certain “royal orders,” “edicts,” “legal documents”
and “land creeds” on display at the Hamilton County
courthouse in Cincinnati, Ohio, which she claims she can
use as “collateral” to obtain a “large financial loan.” (See
Doc. 2). As relief, plaintiff requests the issuance of an
order “acknowledging that [she is] the authority/owner
of the royal display/setup;” a “personal loan through
5th/3rd Bank [or other Cincinnati bank] at the maximum
amount allowable using the royal display/setup;” and
“[i]mmediate relief to make contact with special forces of
the Israel military.” (Doc. 2, p. 7).

In this case, plaintiff has failed to assert any claim with an
arguable basis in fact or law, or alternatively, has failed
to state a claim upon which relief may be granted in this
federal court. Plaintiff's factual allegations are delusional
and, to the extent intelligible, fail to rise to the level of a
violation of federal law.

In any event, this Court lacks subject matter and personal
jurisdiction over the named defendants. The Foreign
Sovereign Immunities Act (FSIA), 28 U.S.C. § 1602
et seq., is the “sole basis for obtaining jurisdiction
over a foreign state in our courts.” Dekoven v. Bell,
140 F.Supp.2d 748, 759 (E.D.Mich.) (quoting Argentine
Republic v. Amerada Hess Shipping Corp., 488 U.S. 428,
434, 109 S.Ct. 683, 102 L.Ed.2d 818 (1989)), aff'd, 22
F. App'x 496 (6th Cir.2001); see also Permanent Mission
of India to the United Nations v. City of New York,
551 U.S. 193, 197, 127 S.Ct. 2352, 168 L.Ed.2d 85
(2007). “Under the FSIA, a foreign state is presumptively
immune from suit unless a specific exception applies.”
Permanent Mission, 551 U.S. at 197 (citing 28 U.S.C. §
1604; Saudia Arabia v. Nelson, 507 U.S. 349, 355, 113
S.Ct. 1471, 123 L.Ed.2d 47 (1993)); see also Dekoven,
140 F.Supp.2d at 759 (citing Verlinden B.V. v. Central
Bank of Nigeria, 461 U.S. 480, 493, 103 S.Ct. 1962, 76
L.Ed.2d 81 (1983)). Plaintiff has not shown that any
exception to the FSIA exists which would require the
Country of Jordan or Jordanian monarchy to answer
her claim that she is entitled to the country's assistance
in gaining access to certain legal documents purportedly
on display in the Hamilton County courthouse or in
obtaining a personal bank loan from a Cincinnati bank.
At best, plaintiff's allegations suggest that the foreign
entities, acting in their official capacity, failed to respond
to her requests for assistance. The defendants' alleged acts
and omissions, which were governmental in nature and
performed in the defendants' official capacity, fall outside
any of the exceptions to sovereign immunity in the FSIA.
Cf. Dekoven, 140 F.Supp.2d at 759–60 (and cases cited
therein); see also Belhas v. Ya‘alon, 515 F.3d 1279, 1283–
84 (D.C.Cir.2008).

*3  Furthermore, it appears that to the extent plaintiff
suggests unnamed Jordanian “public officials” are
defendants, any claim against them is barred by the “act
of state doctrine.” Under that doctrine, the courts of
one state are precluded from questioning the validity
of public acts performed by other sovereigns and their
officials “within their own borders, even when such courts
have jurisdiction over a controversy in which one of
the litigants has standing to challenge those acts.” See
Republic of Austria v. Altmann, 541 U.S. 677, 700–01,
124 S.Ct. 2240, 159 L.Ed.2d 1 (2004) (and cases cited
therein); see also Samantar v. Yousuf, ––– U.S. ––––,
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–––– – ––––, 130 S.Ct. 2278, 2290–91, 176 L.Ed.2d 1047
(2010); Dekoven, 140 F.Supp.2d at 760. As in Dekoven,
140 F.Supp.2d at 759–60, where the plaintiff complained
about the failure of Great Britain and Israel to recognize
or answer his claims of special status as the “Messiah–
God,” plaintiff essentially challenges “public acts or
omissions of the government committed or omitted within
its own territory.” Therefore, as the court held in Dekoven,
140 F.Supp.2d at 760 (citing Banco Nacional de Cuba v.
Sabbatino, 376 U.S. 398, 401, 84 S.Ct. 923, 11 L.Ed.2d
804 (1964)), “the allegations in plaintiff's complaint invoke
the Act of State Doctrine, which precludes American
courts from inquiring into the validity of the public
acts of a recognized foreign sovereign power committed
within its own territory,” and plaintiff's complaint against
the Country of Jordan, the Jordanian monarchy and its
“public officials” should be dismissed as “frivolous.”

Accordingly, in sum, the Court concludes that plaintiff's
complaint is subject to dismissal as frivolous, or

alternatively, on the ground that the complaint fails to
state a claim upon which relief may be granted.

IT IS THEREFORE RECOMMENDED THAT:

1. The complaint brought against defendants be
DISMISSED pursuant to 28 U.S.C. § 1915(e)(2)(B).

2. The Court certify pursuant to 28 U.S.C. § 1915(a)(3)
that for the foregoing reasons an appeal of any Order
adopting this Report and Recommendation would not be
taken in good faith, and therefore, deny plaintiff leave to
appeal in forma pauperis. See McGore v. Wrigglesworth,

114 F.3d 601 (6th Cir.1997). 2

All Citations

Not Reported in F.Supp.2d, 2012 WL 529577

Footnotes
1 It is further noted that another prior complaint filed by plaintiff with this Court is currently pending before the Court on the

magistrate judge's Report and Recommendation to dismiss the complaint on the grounds of frivolousness, duplicativeness
and res judicata. See Yvette Barbara Baldwin v. Marshall & Ilsley Financial Corp., No. 1:11–cv–804 (S.D.Ohio, Cincinnati)
(Weber, J.; Litkovitz, M.J.) (Docs.3, 4). Moreover, plaintiff previously filed a complaint with this Court that was dismissed
for lack of prosecution, see Yvette Barbara Baldwin v. M & I Financial Corp., et al., No. 1:10–cv–952 (S.D.Ohio, Cincinnati)
(Barrett, J.; Litkovitz, M.J.) (Docs.5, 17, 22, 23), as well as two complaints in the Southern District of Indiana that were
dismissed as frivolous at the screening stage. See Yvette Barbara Baldwin v. Marshall & Ilsley Financial Corp., et al.,
No. 1:11–cv–01513–WTL–MJD (S.D.Ind.) (Docs.1, 4, 5); Yvette Barbara Baldwin v. Marshall & Ilsley Financial Corp.,
et al., No. 1:11–cv–01588–WTL–DML (S.D.Ind.) (Docs.1, 3, 4). An appeal is currently pending in the United States
Court of Appeals for the Seventh Circuit from the district court's judgment in Case No. 1:11–cv–01513–WTL–MJD
(S.D.Ind.), Appeal No. 11–3766. More recently, plaintiff has filed in forma pauperis applications in connection with two
new complaints that she seeks to file with this Court in Yvette Barbara Baldwin v. State of Indiana, et. al., Case No.
1:12–cv–133 (S.D.Ohio, Cincinnati) (Barrett, J.; Wehrman, M.J.), and Yvette Barbara Baldwin v. United Nations Security
Council, Case No. 1:12–cv–134 (S.D.Ohio, Cincinnati) (Spiegel, J.; Bowman, M.J.). She also has an in forma pauperis
application pending before the Columbus Division of this Court in Yvette Barbara Baldwin v. International Country of
Germany, et al., Case No. 2:12–cv–115 (S.D.Ohio, Columbus) (Smith, J.; King, M.J.).

2 It is noted that plaintiff, a non-prisoner, would remain free to apply for in forma pauperis status in the Court of Appeals.
See Callihan v. Schneider, 178 F.3d 800, 803 (6th Cir.1999), overruling in part Floyd v. United States Postal Serv., 105
F.3d 274, 277 (6th Cir.1997).

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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reliance on a plea agreement, only to have
the Government repudiate the obligation it
agreed upon.  That is precisely what hap-
pened here, yet the Judiciary denies relief
under an appellate procedure for correct-
ing patent error.  Judicial repute does not
escape without damage in the eyes of any-
one who sees beyond the oddity of this
case.

Puckett is entitled to relief because he
and every other defendant who may make
an agreement with the Government are
entitled to take the Government at its
word.  Puckett insists that the Govern-
ment keep its word, and if we are going to
have a plain-error doctrine at all, the Judi-
ciary has no excuse for closing this gener-
ally available avenue of redress to Puckett
or to any other criminal defendant stand-
ing in his shoes.

,
  

1

PHILIP MORRIS USA
INC., Petitioner,

v.

Mayola WILLIAMS, Personal Repre-
sentative of the Estate of Jesse

D. Williams, Deceased.
No. 07–1216.

March 31, 2009.

Stephen M. Shapiro, for Petitioner.

Robert S. Peck, for respondent.

Case below, 344 Or. 45, 176 P.3d 1255.

PER CURIAM.

The writ of certiorari is dismissed as
improvidently granted.

It is so ordered.

,
  

2

HAWAII, et al., Petitioners,

v.

OFFICE OF HAWAIIAN
AFFAIRS et al.

No. 07–1372.
Argued Feb. 25, 2009.

Decided March 31, 2009.

Background:  Office of Hawai’ian Affairs
(OHA), and native Hawai’ians, sued state
and Housing and Community Development
Corporation of Hawai’i (HCDCH), seeking
to enjoin alienation of ceded lands from
public lands trust. Following bench trial,
the Hawai’i First Circuit Court, Sabrina S.
McKenna, J., entered partial judgment for
HCDCH. The Supreme Court of Hawai’i,
Moon, C.J., 177 P.3d 884, vacated and re-
manded with directions to grant injunctive
relief, based on federal congressional reso-
lution apologizing for role of United States
in overthrowing Hawai’ian monarchy. Cer-
tiorari was granted.

Holdings:  The United States Supreme
Court, Justice Alito, held that:

(1) Supreme Court had federal-question
jurisdiction;

(2) substantive provisions of congressional
resolution did not strip state of its
sovereign authority to alienate ceded
lands; and
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‘‘chang[e] the legal landscape and restruc-
tur[e] the rights and obligations of the
State.’’  117 Hawai‘i, at 190, 177 P.3d, at
900.  As we have emphasized, ‘‘repeals by
implication are not favored and will not be
presumed unless the intention of the legis-
lature to repeal [is] clear and manifest.’’
National Assn. of Home Builders v. De-
fenders of Wildlife, 551 U.S. 644, 662, 127
S.Ct. 2518, 168 L.Ed.2d 467 (2007) (inter-
nal quotation marks omitted).  The Apolo-
gy Resolution reveals no indication—much
less a ‘‘clear and manifest’’ one—that Con-
gress intended to amend or repeal the
State’s rights and obligations under Ad-
mission Act (or any other federal law);  nor
does the Apology Resolution reveal any
evidence that Congress intended sub silen-
tio to ‘‘cloud’’ the title that the United
States held in ‘‘absolute fee’’ and trans-
ferred to the State in 1959.  On that score,
we find it telling that even respondent
OHA has now abandoned its argument,
made below, that ‘‘Congress TTT enacted
the Apology Resolution and thus TTT
change[d]’’ the Admission Act.App. 114a;
see also Tr. of Oral Arg. 31, 37–38.

Third, the Apology Resolution would
raise grave constitutional concerns if it
purported to ‘‘cloud’’ Hawaii’s title to its
sovereign lands more than three decades
after the State’s admission to the Union.
We have emphasized that ‘‘Congress can-
not, after statehood, reserve or convey
submerged lands that have already been
bestowed upon a State.’’  Idaho v. United
States, 533 U.S. 262, 280, n. 9, 121 S.Ct.
2135, 150 L.Ed.2d 326 (2001) (internal quo-
tation marks and alteration omitted);  see
also id., at 284, 121 S.Ct. 2135 (Rehnquist,
C.J., dissenting) (‘‘[T]he consequences of
admission are instantaneous, and it ignores
the uniquely sovereign character of that
event TTT to suggest that subsequent
events somehow can diminish what has
already been bestowed’’).  And that propo-
sition applies a fortiori where virtually all

of the State’s public lands—not just its
submerged ones—are at stake.  In light of
those concerns, we must not read the
Apology Resolution’s nonsubstantive
‘‘whereas’’ clauses to create a retroactive
‘‘cloud’’ on the title that Congress granted
to the State of Hawaii in 1959.  See, e.g.,
Clark v. Martinez, 543 U.S. 371, 381–382,
125 S.Ct. 716, 160 L.Ed.2d 734 (2005) (the
canon of constitutional avoidance ‘‘is a tool
for choosing between competing plausible
interpretations of a statutory text, resting
on the reasonable presumption that Con-
gress did not intend the alternative which
raises serious constitutional doubts’’).

* * *

When a state supreme court incorrectly
bases a decision on federal law, the court’s
decision improperly prevents the citizens
of the State from addressing the issue in
question through the processes provided
by the State’s constitution.  Here, the
State Supreme Court incorrectly held that
Congress, by adopting the Apology Reso-
lution, took away from the citizens of Ha-
waii the authority to resolve an issue that
is of great importance to the people of the
State.  Respondents defend that decision
by arguing that they have both state-law
property rights in the land in question and
‘‘broader moral and political claims for
compensation for the wrongs of the past.’’
Brief for Respondents 18.  But we have no
authority to decide questions of Hawaiian
law or to provide redress for past wrongs
except as provided for by federal law.
The judgment of the Supreme Court of
Hawaii is reversed, and the case is re-
manded for further proceedings not incon-
sistent with this opinion.

It is so ordered.

,
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Page 3 TITLE 4—FLAG AND SEAL, SEAT OF GOVERNMENT, AND THE STATES § 4 

Standard proportions 

Hoist 
(width) of 

flag 1.0 

Fly 
(length) of 

flag 1.9 

Hoist 
(width) of 

Union 
0.5385 
(7⁄13) 

Fly 
(length) of 
Union 0.76 

0.054 0.054 0.063 0.063 Diameter 
of star 
0.0616 

Width of 
stripe 
0.0769 
(1⁄13) 

A B C D E F G H K L 

§ 2. Same; additional stars 

On the admission of a new State into the 
Union one star shall be added to the union of the 
flag; and such addition shall take effect on the 
fourth day of July then next succeeding such ad-
mission. 

(July 30, 1947, ch. 389, 61 Stat. 642.) 

§ 3. Use of flag for advertising purposes; mutila-
tion of flag 

Any person who, within the District of Colum-
bia, in any manner, for exhibition or display, 
shall place or cause to be placed any word, fig-
ure, mark, picture, design, drawing, or any ad-
vertisement of any nature upon any flag, stand-
ard, colors, or ensign of the United States of 
America; or shall expose or cause to be exposed 
to public view any such flag, standard, colors, or 
ensign upon which shall have been printed, 
painted, or otherwise placed, or to which shall 
be attached, appended, affixed, or annexed any 
word, figure, mark, picture, design, or drawing, 
or any advertisement of any nature; or who, 
within the District of Columbia, shall manufac-
ture, sell, expose for sale, or to public view, or 
give away or have in possession for sale, or to be 
given away or for use for any purpose, any arti-
cle or substance being an article of merchandise, 
or a receptacle for merchandise or article or 
thing for carrying or transporting merchandise, 
upon which shall have been printed, painted, at-
tached, or otherwise placed a representation of 
any such flag, standard, colors, or ensign, to ad-
vertise, call attention to, decorate, mark, or dis-
tinguish the article or substance on which so 
placed shall be deemed guilty of a misdemeanor 
and shall be punished by a fine not exceeding 

$100 or by imprisonment for not more than thir-
ty days, or both, in the discretion of the court. 
The words ‘‘flag, standard, colors, or ensign’’, as 
used herein, shall include any flag, standard, 
colors, ensign, or any picture or representation 
of either, or of any part or parts of either, made 
of any substance or represented on any sub-
stance, of any size evidently purporting to be ei-
ther of said flag, standard, colors, or ensign of 
the United States of America or a picture or a 
representation of either, upon which shall be 
shown the colors, the stars and the stripes, in 
any number of either thereof, or of any part or 
parts of either, by which the average person see-
ing the same without deliberation may believe 
the same to represent the flag, colors, standard, 
or ensign of the United States of America. 

(July 30, 1947, ch. 389, 61 Stat. 642; Pub. L. 90–381, 
§ 3, July 5, 1968, 82 Stat. 291.) 

AMENDMENTS 

1968—Pub. L. 90–381 struck out ‘‘; or who, within the 
District of Columbia, shall publicly mutilate, deface, 
defile or defy, trample upon, or cast contempt, either 
by word or act, upon any such flag, standard, colors, or 
ensign,’’ after ‘‘substance on which so placed’’. 

§ 4. Pledge of allegiance to the flag; manner of 
delivery 

The Pledge of Allegiance to the Flag: ‘‘I pledge 
allegiance to the Flag of the United States of 
America, and to the Republic for which it 
stands, one Nation under God, indivisible, with 
liberty and justice for all.’’, should be rendered 
by standing at attention facing the flag with the 
right hand over the heart. When not in uniform 
men should remove any non-religious headdress 
with their right hand and hold it at the left 
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Page 4 TITLE 4—FLAG AND SEAL, SEAT OF GOVERNMENT, AND THE STATES § 4 

shoulder, the hand being over the heart. Persons 
in uniform should remain silent, face the flag, 
and render the military salute. Members of the 
Armed Forces not in uniform and veterans may 
render the military salute in the manner pro-
vided for persons in uniform. 

(Added Pub. L. 105–225, § 2(a), Aug. 12, 1998, 112 
Stat. 1494; amended Pub. L. 107–293, § 2(a), Nov. 
13, 2002, 116 Stat. 2060; Pub. L. 113–66, div. A, title 
V, § 586, Dec. 26, 2013, 127 Stat. 777.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

4 ................ 36:172. June 22, 1942, ch. 435, § 7, 56 
Stat. 380; Dec. 22, 1942, ch. 
806, § 7, 56 Stat. 1077; Dec. 
28, 1945, ch. 607, 59 Stat. 
668; June 14, 1954, ch. 297, 
68 Stat. 249; July 7, 1976, 
Pub. L. 94–344, (19), 90 
Stat. 813. 

CODIFICATION 

Amendment by Pub. L. 107–293 reaffirmed the exact 
language of the Pledge, see section 2(b) of Pub. L. 
107–293, set out as a Reaffirmation of Language note 
below. 

AMENDMENTS 

2013—Pub. L. 113–66 inserted at end ‘‘Members of the 
Armed Forces not in uniform and veterans may render 
the military salute in the manner provided for persons 
in uniform.’’ 

2002—Pub. L. 107–293 reenacted section catchline 
without change and amended text generally. Prior to 
amendment, text read as follows: ‘‘The Pledge of Alle-
giance to the Flag, ‘I pledge allegiance to the Flag of 
the United States of America, and to the Republic for 
which it stands, one Nation under God, indivisible, with 
liberty and justice for all.’, should be rendered by 
standing at attention facing the flag with the right 
hand over the heart. When not in uniform men should 
remove their headdress with their right hand and hold 
it at the left shoulder, the hand being over the heart. 
Persons in uniform should remain silent, face the flag, 
and render the military salute.’’ 

FINDINGS 

Pub. L. 107–293, § 1, Nov. 13, 2002, 116 Stat. 2057, pro-
vided that: ‘‘Congress finds the following: 

‘‘(1) On November 11, 1620, prior to embarking for 
the shores of America, the Pilgrims signed the 
Mayflower Compact that declared: ‘Having under-
taken, for the Glory of God and the advancement of 
the Christian Faith and honor of our King and coun-
try, a voyage to plant the first colony in the northern 
parts of Virginia,’. 

‘‘(2) On July 4, 1776, America’s Founding Fathers, 
after appealing to the ‘Laws of Nature, and of Na-
ture’s God’ to justify their separation from Great 
Britain, then declared: ‘We hold these Truths to be 
self-evident, that all Men are created equal, that they 
are endowed by their Creator with certain 
unalienable Rights, that among these are Life, Lib-
erty, and the Pursuit of Happiness’. 

‘‘(3) In 1781, Thomas Jefferson, the author of the 
Declaration of Independence and later the Nation’s 
third President, in his work titled ‘Notes on the 
State of Virginia’ wrote: ‘God who gave us life gave 
us liberty. And can the liberties of a nation be 
thought secure when we have removed their only firm 
basis, a conviction in the minds of the people that 
these liberties are of the Gift of God. That they are 
not to be violated but with His wrath? Indeed, I trem-
ble for my country when I reflect that God is just; 
that his justice cannot sleep forever.’ 

‘‘(4) On May 14, 1787, George Washington, as Presi-
dent of the Constitutional Convention, rose to ad-

monish and exhort the delegates and declared: ‘If to 
please the people we offer what we ourselves dis-
approve, how can we afterward defend our work? Let 
us raise a standard to which the wise and the honest 
can repair; the event is in the hand of God!’ 

‘‘(5) On July 21, 1789, on the same day that it ap-
proved the Establishment Clause concerning religion, 
the First Congress of the United States also passed 
the Northwest Ordinance, providing for a territorial 
government for lands northwest of the Ohio River, 
which declared: ‘Religion, morality, and knowledge, 
being necessary to good government and the happi-
ness of mankind, schools and the means of education 
shall forever be encouraged.’ 

‘‘(6) On September 25, 1789, the First Congress 
unanimously approved a resolution calling on Presi-
dent George Washington to proclaim a National Day 
of Thanksgiving for the people of the United States 
by declaring, ‘a day of public thanksgiving and pray-
er, to be observed by acknowledging, with grateful 
hearts, the many signal favors of Almighty God, espe-
cially by affording them an opportunity peaceably to 
establish a constitution of government for their safe-
ty and happiness.’ 

‘‘(7) On November 19, 1863, President Abraham Lin-
coln delivered his Gettysburg Address on the site of 
the battle and declared: ‘It is rather for us to be here 
dedicated to the great task remaining before us—that 
from these honored dead we take increased devotion 
to that cause for which they gave the last full meas-
ure of devotion—that we here highly resolve that 
these dead shall not have died in vain—that this Na-
tion, under God, shall have a new birth of freedom— 
and that Government of the people, by the people, for 
the people, shall not perish from the earth.’ 

‘‘(8) On April 28, 1952, in the decision of the Su-
preme Court of the United States in Zorach v. 
Clauson, 343 U.S. 306 (1952), in which school children 
were allowed to be excused from public schools for re-
ligious observances and education, Justice William O. 
Douglas, in writing for the Court stated: ‘The First 
Amendment, however, does not say that in every and 
all respects there shall be a separation of Church and 
State. Rather, it studiously defines the manner, the 
specific ways, in which there shall be no concern or 
union or dependency one on the other. That is the 
common sense of the matter. Otherwise the State and 
religion would be aliens to each other—hostile, sus-
picious, and even unfriendly. Churches could not be 
required to pay even property taxes. Municipalities 
would not be permitted to render police or fire pro-
tection to religious groups. Policemen who helped pa-
rishioners into their places of worship would violate 
the Constitution. Prayers in our legislative halls; the 
appeals to the Almighty in the messages of the Chief 
Executive; the proclamations making Thanksgiving 
Day a holiday; ‘‘so help me God’’ in our courtroom 
oaths—these and all other references to the Almighty 
that run through our laws, our public rituals, our 
ceremonies would be flouting the First Amendment. 
A fastidious atheist or agnostic could even object to 
the supplication with which the Court opens each ses-
sion: ‘‘God save the United States and this Honorable 
Court.’’ ’ 

‘‘(9) On June 15, 1954, Congress passed and President 
Eisenhower signed into law a statute that was clearly 
consistent with the text and intent of the Constitu-
tion of the United States, that amended the Pledge of 
Allegiance to read: ‘I pledge allegiance to the Flag of 
the United States of America and to the Republic for 
which it stands, one Nation under God, indivisible, 
with liberty and justice for all.’ 

‘‘(10) On July 20, 1956, Congress proclaimed that the 
national motto of the United States is ‘In God We 
Trust’, and that motto is inscribed above the main 
door of the Senate, behind the Chair of the Speaker 
of the House of Representatives, and on the currency 
of the United States. 

‘‘(11) On June 17, 1963, in the decision of the Su-
preme Court of the United States in Abington School 
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The Constitution of the United States 

Preamble 

We the People of the United States, in Order to form a more perfect Union, establish 
Justice, insure domestic Tranquility, provide for the common defence, promote the 
general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do 
ordain and establish this Constitution for the United States of America. 

 

Article. I. - The Legislative Branch 

Section 1 - The Legislature 

All legislative Powers herein granted shall be vested in a Congress of the United States, 
which shall consist of a Senate and House of Representatives. 

Section 2 - The House 

The House of Representatives shall be composed of Members chosen every second Year 
by the People of the several States, and the Electors in each State shall have the 
Qualifications requisite for Electors of the most numerous Branch of the State 
Legislature. 

No Person shall be a Representative who shall not have attained to the Age of twenty five 
Years, and been seven Years a Citizen of the United States, and who shall not, when 
elected, be an Inhabitant of that State in which he shall be chosen. 

(Representatives and direct Taxes shall be apportioned among the several States which 
may be included within this Union, according to their respective Numbers, which shall be 
determined by adding to the whole Number of free Persons, including those bound to 
Service for a Term of Years, and excluding Indians not taxed, three fifths of all other 
Persons.) (The previous sentence in parentheses was modified by the 14th 
Amendment, section 2.) The actual Enumeration shall be made within three Years after 
the first Meeting of the Congress of the United States, and within every subsequent Term 
of ten Years, in such Manner as they shall by Law direct. The Number of Representatives 
shall not exceed one for every thirty Thousand, but each State shall have at Least one 
Representative; and until such enumeration shall be made, the State of New Hampshire 
shall be entitled to chuse three, Massachusetts eight, Rhode Island and Providence 
Plantations one, Connecticut five, New York six, New Jersey four, Pennsylvania eight, 
Delaware one, Maryland six, Virginia ten, North Carolina five, South Carolina five and 
Georgia three. 

When vacancies happen in the Representation from any State, the Executive Authority 
thereof shall issue Writs of Election to fill such Vacancies. 
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Article. IV. - The States 

Section 1 - Each State to Honor all others 

Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial 
Proceedings of every other State. And the Congress may by general Laws prescribe the 
Manner in which such Acts, Records and Proceedings shall be proved, and the Effect 
thereof. 

Section 2 - State citizens, Extradition 

The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in 
the several States. 

A Person charged in any State with Treason, Felony, or other Crime, who shall flee from 
Justice, and be found in another State, shall on demand of the executive Authority of the 
State from which he fled, be delivered up, to be removed to the State having Jurisdiction 
of the Crime. 

(No Person held to Service or Labour in one State, under the Laws thereof, escaping into 
another, shall, in Consequence of any Law or Regulation therein, be discharged from 
such Service or Labour, But shall be delivered up on Claim of the Party to whom such 
Service or Labour may be due.) (This clause in parentheses is superseded by the 13th 
Amendment.) 

Section 3 - New States 

New States may be admitted by the Congress into this Union; but no new States shall be 
formed or erected within the Jurisdiction of any other State; nor any State be formed by 
the Junction of two or more States, or parts of States, without the Consent of the 
Legislatures of the States concerned as well as of the Congress. 

The Congress shall have Power to dispose of and make all needful Rules and Regulations 
respecting the Territory or other Property belonging to the United States; and nothing in 
this Constitution shall be so construed as to Prejudice any Claims of the United States, or 
of any particular State. 

Section 4 - Republican government 

The United States shall guarantee to every State in this Union a Republican Form of 
Government, and shall protect each of them against Invasion; and on Application of the 
Legislature, or of the Executive (when the Legislature cannot be convened) against 
domestic Violence. 
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74a_ CONGRESS. SESS. II. CHS. 698, 699. JUNE 22, 1936. 1807

lands in towns_hips 11, 12, 13, 14, and 15 north, ranges _._ 28, '29,.30,
and 31 east, Mount Diablo meridian, Nevada_ as an _Idxtion to the
Walker River Indian Reservation: Pro_-/ded, That the sa_d with- Pr,r_,.

Pr_ rl_t. not
drawal shall not affect any valid rights initiated prior to the L_d.
approval hereof: Prov/de.d further, That the Secrelary o-fthe I_terior su_.kd_,,w,ys
shall arrange, either by the maintenance of existing stock driveways
or otherwise, to permit stock owned by_ others than Indians to cross
the reservation at designated points. Executive order of November zx,_u,, =_ r_

_okmd.

$6, 1934, temporarily withdrawing public-domain lands for classifica- vet._ p._.
tion, and so forth, under the Taylor Grazing Act of June 28, 1934 u.s.c.p._L
(ch. 865, 48 Stat. L. 1269), ishereby revoked as to such of the above-
described lands as may be designated by the Secretary of the Interior
for addition to the sald Walker River Indian Reservation.

S_c. 2. Title to all min_.rals in said lands is hereby reserved to Mt_a r_
the United States and shall be subject to all forms of mineral entry _,a.

or claim under the public land mining laws: Prov/de_, That the _,e,_.
Paiutc Indians of the Walker River Beservation shall be paid by md_m.P*_ _ P_
mineral claimants for the loss of any improvements on any lands
located or withdrawn for mining purposes under rules and regula-
tions to be prescribed by the Secretary of the Interior : And prov_ed
luther, Tfiat an annual rental of not less than 5 cents per acre Ren_, _y_.
shall be paid to the superintendent of the reservation to be deposited
to the credit of the tribe as com_nsation for loss of use or occupancy
of any lands withdrawn for mining purposes or mineral entry. No _ of _u_t

_nt in itrlctma_

mineral patent shall be granted to any applicant who is delinquent
in the payment of rental or in the payment of any damages due the
tribe under the provisions of this Act.
Approved, June 22, 1936.

[CHAPTER 699.]
AN ACT :rune22.l_.

To provide a civil government for the Virgin Islands of the United States. Is. 4_1

Be it enacted b!/ the SenSe and House of Representatives of the
United States of A_wrica in C_g_'ess a_serr_led, That the provisions_ organic Aa o_ me
of this Act, and the name the Virgin Islands as used in this Act, V_in_:nit_aS_s1_ana_o_ _,
shall apply to and include the territorial domain, lands and waters _e_t°_ _iu d_
acquired by the United States through cession of the Danish _/est
Indian Islands by the convention between the United States of
America and His Majesty the King of Denmark en_red into August
4, 1916, and ratified by the Senate on September _, 1916 (39 Stat. vo_ a_.p. _._.
L. 1706).
S_c. 2. The insular posse_ion which is the Virgin Islands shall be S_bal_-_to_.

divided into two municipaliti.e%, namely. (1) the municipality of c_ou_Y°_t.
Saint Cro_x and (2) the mumc_pahty o_ Saint Thomas and Saint Munivi_i_yotS,_ntThomas s_d Saint

John. The boundaries of said municipalities shall be the same as #° _n"Boundaries.
at present established in accordance with laws in force on the date cap_ at s_t
of enactment of this Act, and the capital and seat of the central T_om_.

_ "The Government or
_overnment shall be Saint Thomas. In this Act the phra_o the t_ v_m _s]tnos,,
Government of the Virgin Islands" shall include, in addition to the d_n_
governing authority of the insular posse_ion, the governing author-
]ty of the two municipalities, unless the context shall indicate a
different intention.
Szc. 3. The inhabitants of the municipality of Saint Croix and of s_nt cm_, s_tThollu_ mad Stinl;

the municipality of Saint Thomas and Saint John are hereby con- _.
stituted into bodies politic and juridic, under the pre_nt name of
each such municipality, and as such bodies they shall have perpetual Po=_n_r_d.
Succession and power (a) to adopt and use an officialseal; (b) to
sue and in cases arising out of contract to be sued; (c) to demand the
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oo,,r_d_ v_ S_c. 20. The executive power of the Virgin Islands and of the
mau _ _ municipalities thereof shall be vested in an executive officer whose

-
Governor shall .be appointed by the President, by and with the advice
and consent of the _enate, and shall hold office at the pleasure of the
President and until his successor is chosen and qualified. The Gov-
ernor shall reside in the Virgin Islands during his official incumb-
ency. He shah have general supervision and control of all executive
andadministrative departments, burea.us_ and offices of the Govern-
ment of the Virgin Islands. He shall faithfully execute the laws of
the United Stat_s applicable to the Virgin Islands, and the laws and
ordinances of the Virgin Islands. He may grant pardons and
reprieves and remit fines and forfeitures for offenses against the local
laws, and may grant respites for all offenses against the applicable
laws of the Uni_d States until the decision of the President can be

ascertained. He may veto any legislation as provide_ in this Act.
]He shah commission all officers that he may be authorized to appoint.
He may call upon the commanders of the military and naval forces
of the United States in the islands, or summon the posse comitatus,
or call out the militia_ to prevent or suppress violence, invasion_ insure
rection, or rebellion; andhe may, in case of rebellion or invasion, or
imminent danger thereof_ when the public safety requires it, suspend
the privilege of the writ of habeas corpus, or place the islands, or
any part thereof_ under martial law, until communication can be had
with the President and the President's decision thereon made known.

P_rcr_b_. He shall annually,, and at such other times as the Pre_dent or the
Congress may recjmre, make official report of the transactions of the
Government of the Virgin Islands to the Secretary of the Interior,
and his said annual report shah be transmitted tothe Congress. He
shall perform such additional duties and functions as may, in pur-
suance of law, be delegated to him by the President, or by the Secre-
tar T of the Interior. ]He shall have the power to issue executive
regulations not in conflict with any_ applicable law or ordinance.
He shah attend or may depute another person to represent him at
the meetings of the legislative authorities herein established, and
may give expr_qsion to his views on any matter before such bodies.

Go--ffit s,=_ S_c. 21. The President shall appoint a Government Secretary for
po_tiry'_t. the Virgin Islands, who shall have all the powers of the Governor

in the case of a vacancy or temporary removal, resignation, or dis-
ability of the Governors or in case of his temporary absence. He
shall have custody of the seal of the Virgin Islands and shall counter-
sign and affix such seal to all executive proclamations and all other
executive documents. He shall, when practicable, attend all meetings
of the Municipal Council of Saint Thomas and Saint John, before
which body he shall give expression to the advice of the Governor.
]He shall record and preserve the laws enacted by the legislative
authorities herein established. ]Fie shall promulgate all proclama-
tions and orders of the Governor and all laws enacted by said legis-
lative authorities. He shall have all such executive powers and per-
form such other duties as may be prescribed by law or assigned to

A_ to r him_ by the Governor.
s_tt ' __ Sin0. 22. The Secretary of the Interior shall appoint an Adminis-

trator for Saint Croix, who shall act for the Governor in the admin-
istration of the affairs of the municipality of Saint Croix. He shaH,
when practicable, attend all meetings o2 the Municipal Council of
Lint Croix, before which body he shah give expression to the advice
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Executive Order 13087 of May 28, 1998

Further Amendment to Executive Order 11478, Equal
Employment Opportunity in the Federal Government

By the au thority vested  in  me as President by the Constitu tion  and  the laws
of the United  States, and  in  order to provide for a un iform policy for the
Federal Government to prohibit d iscrimination  based  on  sexual orien tation ,
it is hereby ordered  that Executive Order 11478, as amended , is further
amended  as follows:

Section 1. The first sen tence of section  1 is amended  by substitu ting ‘‘age,
or sexual orien tation’’ for ‘‘or age’’.

Sec. 2. The second sen tence of section  1 is amended  by striking the period
and  adding at the end  of the sen tence ‘‘, to the exten t permitted  by law.’’.

WILLIAM J. CLINTON
THE WHITE HOUSE,
May 28, 1998.

Executive Order 13088 of June 9, 1998

Blocking Property of the Governments of the Federal
Republic of Yugoslavia (Serbia and Montenegro), the
Republic of Serbia, and the Republic of Montenegro, and
Prohibiting New Investment in the Republic of Serbia in
Response to the Situation in Kosovo

By the au thority vested  in  me as President by the Constitu tion  and  the laws
of the United  States of America, including the In ternational Emergency
Economic Powers Act (IEEPA) (50 U.S.C. 1701 et seq.), the National Emer-
gencies Act (50 U.S.C. 1601 et seq.), and  section  301 of title 3, United
States Code,

I, WILLIAM J. CLINTON, President of the United  States of America, find
that the actions and  policies of the Governments of the Federal Republic
of Yugoslavia (Serbia and  Montenegro) and  the Republic of Serbia with  re-
spect to Kosovo, by promoting ethn ic conflict and  human suffering, th reat-
en  to destabilize countries of the region  and  to d isrupt p rogress in  Bosnia
and  Herzegovina in  implementing the Dayton  peace agreement, and  there-
fore constitu te an  unusual and  extraord inary th reat to the national security
and  foreign  policy of the United  States, and  hereby declare a national emer-
gency to deal with  that th reat.

I hereby order:
Section 1. (a) Except to the exten t p rovided  in  section  2 of th is order,

section  203(b) of IEEPA (50 U.S.C. 1702(b)), and  in  regulations, orders, d i-
rectives, or licenses that may hereafter be issued  pursuant to th is order, all
p roperty and  in terests in  property of the Governments of the Federal Re-
public of Yugoslavia (Serbia and  Montenegro), the Republic of Serbia, and
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the Republic of Montenegro that are in  the United  States, that hereafter
come with in  the United  States, or that are or hereafter come with in  the
possession  or control of United  States persons, including their overseas
branches, are hereby blocked .

(b) The blocking of property and  property in terests in  paragraph  (a) of
th is section  includes the prohibition  of financial transactions with , includ-
ing trade financing for, the Governments of the Federal Republic of Yugo-
slavia (Serbia and  Montenegro), the Republic of Serbia, and  the Republic
of Montenegro by United  States persons.

Sec. 2. Nothing in  section  1 of th is order shall p rohibit financial trans-
actions, including trade financing, by United  States persons with in  the ter-
ritory of the Federal Republic of Yugoslavia (Serbia and  Montenegro) if (a)
conducted  exclusively th rough the domestic banking system with in  the
Federal Republic of Yugoslavia (Serbia and  Montenegro) in  local currency
(d inars), or (b) conducted  using bank notes or barter.

Sec. 3. Except as otherwise provided  in  regulations, orders, d irectives, or
licenses that may hereafter be issued  pursuant to th is order, all new invest-
ment by United  States persons in  the territory of the Republic of Serbia,
and  the approval or other facilitation  by United  States persons of other per-
sons’ new investment in  the territory of the Republic of Serbia, are prohib-
ited .

Sec. 4. Any transaction  by a United  States person  that evades or avoids,
or has the purpose of evading or avoid ing, or attempts to violate, any of
the prohibitions set forth  in  th is order is p rohibited .

Sec. 5. For the purposes of th is order:

(a) The term ‘‘person’’ means an  ind ividual or en tity;

(b) The term ‘‘en tity’’ means a partnersh ip , association , trust, join t ven-
ture, corporation , or other organization ;

(c) The term ‘‘new investment’’ means (i) the acquisition  of debt or eq-
u ity in terests in , (ii) a commitment or contribu tion  of funds or other assets
to, or (iii) a loan  or other extension  of cred it to, a public or p rivate under-
taking, en tity, or p roject, includ ing the Government of the Republic of Ser-
bia, other than  donations of funds for purely humanitarian  purposes to
charitable organizations;

(d) The term ‘‘United  States person’’ means any United  States citizen ,
permanent resident alien , ju rid ical person  organized  under the laws of the
United  States (including foreign  branches), or any person  in  the United
States;

(e) The term ‘‘Government of the Federal Republic of Yugoslavia (Serbia
and  Montenegro)’’ means the government of the Federal Republic of Yugo-
slavia (Serbia and  Montenegro), its agencies, instrumentalities, and  con-
trolled  en tities, includ ing all financial institu tions and  state-owned and  so-
cially owned en tities organized  or located  in  the Federal Republic of Yugo-
slavia (Serbia and  Montenegro) as of June 9, 1998, any successors to such
entities, and  their respective subsid iaries and  branches, wherever located ,
and  any persons acting or purporting to act for or on  behalf of any of the
foregoing;
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(f) The term ‘‘Government of the Republic of Serbia’’ means the govern-
ment of the Republic of Serbia, includ ing any subdivisions thereof or local
governments therein , its agencies, instrumentalities, and  controlled  en tities,
including all financial institu tions and  state-owned and  socially owned en-
tities organized  or located  in  the Republic of Serbia as of June 9, 1998, any
successors to such  en tities, and  their respective subsid iaries and  branches,
wherever located , and  any persons acting or purporting to act for or on  be-
half of any of the foregoing;

(g) The term ‘‘Government of the Republic of Montenegro’’ means the
government of the Republic of Montenegro, including any subdivisions
thereof or local governments therein , its agencies, instrumentalities, and
controlled  en tities, includ ing all financial institu tions and  state-owned and
socially owned en tities organized  or located  in  the Republic of Montenegro
as of June 9, 1998, any successors to such  en tities, and  their respective sub-
sid iaries and  branches, wherever located , and  any persons acting or pur-
porting to act for or on  behalf of any of the foregoing.

Sec. 6. The Secretary of the Treasury, in  consultation  with  the Secretary
of State, is hereby au thorized  to take such  actions, including the promulga-
tion  of ru les and  regulations, and  to employ all powers gran ted  to me by
the In ternational Emergency Economic Powers Act, as may be necessary to
carry ou t the purposes of th is order. The Secretary of the Treasury may re-
delegate any of these functions to other officers and  agencies of the United
States Government, all agencies of which  are hereby d irected  to take all ap-
propriate measures with in  their au thority to carry ou t the provisions of th is
order, includ ing suspension  or termination  of licenses or other au thoriza-
tions in  effect as of the effective date of th is order.

Sec. 7. The Secretary of the Treasury, in  consultation  with  the Secretary
of State, shall give special consideration  to the circumstances of the Gov-
ernment of the Republic of Montenegro and  persons located  in  and  orga-
n ized  under the laws of the Republic of Montenegro in  the implementation
of th is order.

Sec. 8. Nothing contained  in  th is order shall confer any substan tive or
procedural righ t or p rivilege on  any person  or organization , enforceable
against the United  States, its agencies or its officers.

Sec. 9. (a) This order is effective at 12:01 a.m. eastern  dayligh t time on
June 10, 1998.

(b) This order shall be transmitted  to the Congress and  published  in  the
Federal Register.

WILLIAM J. CLINTON
THE WHITE HOUSE,
June 9, 1998.

Executive Order 13089 of June 11, 1998

Coral Reef Protection

By the au thority vested  in  me as President by the Constitu tion  and  the laws
of the United  States of America and  in  furtherance of the purposes of the
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 Note: This source was published by Porter Sargent Publishers in 1968 in “The Black 
Power Revolt: A Collection of Essays.” The collection was edited by Floyd Barbour. 
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 Note: This letter was written by George VI of Windsor, then King of the United 
Kingdom, to Winston Churchill, his Prime Minister. 
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Transcript of Source: 

 

Buckingham Palace 

GR- Royal crest/stamp June 2nd, 1944 

 

My Dear Winston, 

 

I want to make one more appeal to you not to go to sea on D day. Please consider my own 
position. I am a younger man than you, I am a sailor, & as king I am the head of all three 
services. There is nothing I would like better than to go to sea but I have agreed to stay at home; 
is it fair that you should then do exactly what I should have liked to do myself? 

You said yesterday afternoon that it would be a fine thing for the King to lead his troops into 
battle, as in old days; if the King cannot do this, it does not seem to me right that his Prime 
Minister should take his place. 

Then there is your own position. You will see very little, you will seem a considerable risk, you 
will be inaccessible at a critical time when vital decisions might have to be taken, & however 
unobtrusive you may be, your very presence on board is bound to be a very heavy additional 
responsibility to the Admiral & Captain. 

As I said in my previous letter, your being there would add immeasurably to my anxieties, & 
your going without consulting your colleagues in the Cabinet would put them in a very difficult 
position which they would justifiably resent. 

I ask you most earnestly to consider the whole question again, & not let your personal wishes 
which I very well understand lead you to depart from your own high standard of duty to the 
State.  

Believe me, 

Your very sincere friend, 

George R. I. (signed by hand) 
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occasion of this relationship,” said Lévi-Strauss.4 Woman’s concrete
condition is not affected by the type of lineage that prevails in the
society to which she belongs; whether the regime is patrilineal,
matrilineal, bilateral, or undifferentiated (undifferentiation never being
precise), she is always under men’s guardianship; the only question is
if, after marriage, she is still subjected to the authority of her father or
her oldest brother—authority that will also extend to her children—or
of her husband. In any case: “The woman is never anything more than
the symbol of her lineage. Matrilineal descent is the authority of the
woman’s father or brother extended to the brother-in-law’s village.” 5

She only mediates the law; she does not possess it. In fact, it is the
relationship of two masculine groups that is defined by the system of
filiation, and not the relation of the two sexes. In practice, woman’s
concrete condition is not consistently linked to any given type of law.
It may happen that in a matrilineal system she has a very high
position: but—beware—the presence of a woman chief or a queen at
the head of a tribe absolutely does not mean that women are
sovereign: the reign of Catherine the Great changed nothing in the fate
of Russian peasant women; and they lived no less frequently in a state
of abjection. And cases where a woman remains in her clan and her
husband makes rapid, even clandestine visits to her are very rare. She
almost always goes to live under her husband’s roof: this fact is proof
enough of male domination. “Behind the variations in the type of
descent,” writes Lévi-Strauss, “the permanence of patrilocal residence
attests to the basic asymmetrical relationship between the sexes which
is characteristic of human society.” Since she keeps her children with
her, the result is that the territorial organization of the tribe does not
correspond to its totemic organization: the former is contingent, the
latter rigorously constructed; but in practice, the first was the more
important because the place where people work and live counts more
than their mystical connection. In the more widespread transitional
regimes, there are two kinds of rights, one based on religion and the
other on the occupation and labor on the land, and they overlap.
Though only a secular institution, marriage nevertheless has great
social importance, and the conjugal family, though stripped of
religious signification, is very alive on a human level. Even within
groups where great sexual freedom is found, it is considered
conventional for a woman who brings a child into the world to be
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size.html 

51



52



53



54



55



56



57



 
 
 
 
 

Source 15 
 

  

58



REPUBLICAN DEMOCRACY IS NOT DEMOCRACY

Marci A. Hamilton*

My problem with Professor Dahl's approach is that from my
understanding of the Constitution and its history, he asks the wrong
question. In light of that history, my question is: "Why would you want
more democracy?"

In How Democratic is the American Constitution?,' Professor Dahl
hardly stands alone in emphasizing the democratic side of republican
democracy. Other scholars, in addition to the general public, do as
well. 2  A focus on democracy, though, distorts the analysis. In the
United States system, republican elements are significantly stronger
than the democratic elements. At the federal level, the people's role in
government has been relegated to only two means of democratic
participation.3 They choose their representatives through free elections
and then communicate with them during the term of office.4 There is, in
fact, no direct control that the people can exercise over public policy
under this system. When a representative makes a decision, it is
legitimate-whether or not his constituents agree or approve.

A major reason that the Framers did not grant the people direct
control over matters of public policy is that the people proved
themselves incapable of achieving the public good under the Articles of
Confederation. To understand the Constitution's choice of
thoroughgoing representation rather than direct democracy, the years
before the Convention are crucial. The Constitution was the second

* Paul R. Verkuil Chair in Public Law, Benjamin N. Cardozo School of Law, Yeshiva

University. I would like to thank Rachel Steamer for her excellent research assistance.
I ROBERT A. DAHL, How DEMOCRATIC IS THE AMERICAN CONSTITUTION? (2001).
2 See generally AKHIL REED AMAR & ALAN R. HIRSCH, FOR THE PEOPLE: WHAT THE

CONSTITUTION REALLY SAYS ABOUT YOUR RIGHTS (1999); LARRY D. KRAMER, THE PEOPLE
THEMSELVES (2004).

3 I will leave to the side for these purposes the state constitutions, some of which permit
citizen policymaking in the form of initiatives, e.g., California, Ohio, Michigan, and Washington,
among others.

4 See generally Rebecca L. Brown, Accountability, Liberty, and the Constitution, 98 COLUM.
L. REV. 531, 565-70 (1998); Julian N. Eule, Judicial Review of Direct Democracy, 99 YALE L.J.
1503, 1522-28 (1990); Marci A. Hamilton, Discussion and Decisions: A Proposal to Replace the
Myth of Self-Rule with an Attorneyship Model of Representation, 69 N.Y.U. L. REV. 477 (1994)
[hereinafter Hamilton, Discussion and Decisions]; Glen Staszewski, Rejecting the Myth of
Popular Sovereignty and Applying an Agency Model to Direct Democracy, 56 VAND. L. REV.
395, 435-47 (2003).
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attempt to make a workable federal government. The first was the
Articles of Confederation, which was a glaring failure. One often learns
more from mistakes than successes, and that is emphatically true about
the framing generation in their transition from the Articles to the
Constitution.

The Convention was called in response to the Articles'
ineffectiveness in creating a workable governing system-not because a
group of smart men wanted to meet to talk about political principles.
The debates over political philosophy occurred, to be sure, but in the
context of failure and emergency. To their credit, there was a shared
sense of humility, for they believed: (1) that man is fundamentally
incapable of creating anything that is perfect (a lesson that had just been
taught with force), and (2) the only government to which a country may
aspire is one that is experimental, i.e., the best the Framers can do at the
time. Benjamin Franklin's remarks at the close of the Convention
expressed the sense of the magnitude of what they were trying to do and
his nagging concerns over certain provisions: "I consent, Sir, to this
Constitution because I expect no better, and because I am not sure, that
it is not the best. The opinions I have had of its errors, I sacrifice to the
public good .... -5

Yet, Professor Dahl's book leaps over the Articles of
Confederation. There is the Declaration of Independence and there is
the Constitution. Normally, it is not fair to chastise an author for what
he does not say, but in this instance I believe that a crucial element of
the history is missing. Of course, he is not alone in treating the
Declaration and the Constitution as the documents behind American
government-schools, pundits, and scholars have followed the same
path. It is the path, though, to an overemphasis on direct democracy
and, too often, though not in Dahl's case, triumphalism. The experience
with the Articles nuances the analysis. Under the Articles, the loosely
affiliated states failed to coordinate their activities even when it was in
the group's best interest, e.g., issues of war and foreign trade. The
congress was eventually disbanded because of its ineffectiveness. The
individual state legislatures, some of which included a right of the
people to instruct their representatives, did not aim for the public good,
but rather turned into cabals of intrigue and corruption.6 It was because
that particular version of republicanism was impracticable and
unsuccessful that the Framers gathered-not to craft a constitution from
scratch, but rather to fix a broken republican democracy so as to make it

5 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 643 (Max Farrand ed., 1966)
(statement of Benjamin Franklin) [hereinafter RECORDS OF THE CONSTITUTIONAL CONVENTION].

6 See GORDON S. WOOD, THE CREATION OF THE AMERICAN REPUBLIC, 1776-1787, at 404-
09 (1969); Marci A. Hamilton, Direct Democracy and the Protestant Ethic, 13 J. CONTEMP.
LEGAL ISSUES 411, 421 (2004).
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better able to achieve the public good and therefore the "happiness" that
was promised in the Declaration.

A large number of Framers were trained by a single academic, the
Rev. John Witherspoon, at what is now Princeton University, but at the
time was the College of New Jersey. Unlike the other leading
universities, which treated the training of clergy as their most important
task, the College of New Jersey was known as the school for statesmen.7

He specifically lectured on the topic of government creation and his
theme was: government is experimental. The form of government
needs to be fit to the people, but, most interestingly, it does not matter
what the form of government is-monarchy, democracy, or
aristocracy. 8 What matters is whether or not the government will
generate the greatest possible public good. There was overwhelming
agreement at the time that the public good was the end goal of all good
government. 9 Accordingly, I would displace the democracy at the
center of Professor Dahl's theory with the public good. I would ask the
question, "Have we achieved the public good over the course of two
centuries?" not, "How democratic have we become?" The yardstick is
happiness, which consists in industry, creativity, wealth, and hope. The
limited democratic elements of the Constitution contribute to these
ends, but that does not make democracy the proper end of the
Constitution.

The closest the Framers came to allocating government control to
citizens was the debate over whether there would be a direct election of
the national representatives. James Wilson, who was, by many
accounts, a brilliant contributor to the Constitution, advocated for a
direct election in all houses of Congress. On this issue, however, his
voice did not prevail. And why? Because those at the Convention
thought the people were untrustworthy. 10 They believed that the people

7 See RALPH KETCHAM, JAMES MADISON: A BIOGRAPHY 44 (1990) ("The College of New
Jersey in Madison's day was the seedbed of sedition and nursery of rebels of Tory critics charged
it with being, but that is not all: it was as well a school for statesmen trained to seek freedom and
ordered government through the pursuit of value.").

8 See John Witherspoon, Lectures on Moral Philosophy, in THE SELECTED WRITINGS OF
JOHN WITHERSPOON 152, 200-05 (Thomas Miller ed., 1990).

9 See Hamilton, supra note 6, at 415; WOOD, supra note 6, at 4-10.
10 See 2 RECORDS OF THE CONSTITUTIONAL CONVENTION, supra note 5, at 36 ("[E]quality of

suffrage established by the articles of Confederation ought not to prevail in the national
Legislature, and that an equitable ratio of representation ought to be substituted."); id. at 50
("[Madison] was an advocate for the policy of refining the popular appointments by successive
filtrations .... "); see also id. ("Mr. Gerry did not like the election by the people."); id. at 51
("[Mr. Randolph] observed that.., in tracing these evils to their origin every man had found it in
the turbulence and follies of democracy: ... and that a good Senate seemed most likely to answer
the purpose."); id. at 152 (statement of Madison) ("[T]he people by reason of their numbers could
not act in concert; were liable to fall into factions among themselves, and to become a prey to
their aristocratic adversaries."); id. at 584 (statement of Madison) ("The truth was that all men
having power ought to be distrusted to a certain degree."). See also generally THE FEDERALIST

25312005]

61



 
 
 
 
 

Source 16 
 

  

62



VOLUME 110 JUNE 1997 NUMBER 8

I HARVARD LAW REVIEWI

ARTICLE
DEMOCRACY AND FEMINISM

Tracy E. Higgins*

Although feminist legal theory has had an important impact on most areas of legal
doctrine and theory over the last two decades, its contribution to the debate over consti-
tutional interpretation has been comparatively small. In this Article, Professor Higgins
explores reasons for the limited dialogue between mainstream constitutional theory and
feminist theory concerning questions of democracy, constitutionalism, and judicial re-
view. She argues that mainstream constitutional theory tends to take for granted the
capacity of the individual to make choices, leaving the social construction of those
choices largely unexamined. In contrast, feminist legal theory's emphasis on the impor-
tance of constraints on women's choices has led to a neglect of questions of citizenship
and sovereignty within a democratic system. By comparing mainstream constitutional
theory and feminist theory, Professor Higgins highlights the existing limitations of both.
She argues both that mainstream constitutional theory must take into account feminist
arguments concerning constraints on individual choice and that feminist theory must
take seriously the mainstream debate over democratic legitimacy. Integrating these dis-
tinct concerns, she suggests a framework for constitutional interpretation that reflects a
feminist conception of citizenship under conditions of inequality.

[T]here remains something that seems right in the claim that women
have been operating at an unfair disadvantage in the political process,
though it's tricky pinning down just what gives rise to that intuition.

John Hart Ely, Democracy and Distrust'
* Associate Professor of Law, Fordham University School of Law. A.B., Princeton Univer-

sity, 1986; J.D., Harvard Law School, i9go. An early draft of this article was presented at the
Georgetown Biennial Constitutional Law Discussion Group in December, igg5. I would like to
thank the members of that group, Bruce Ackerman, Jack Balkin, Mary Anne Case, Stephen Feld-
man, Martin Flaherty, Jim Fleming, Ned Foley, Abner Greene, Stephen Griffin, Larry Lessig,
Sandy Levinson, Linda McClain, Frank Michelman, Robert Nagel, Ruti Teitel, Mark Tushnet,
and Eugene Volokh, for their insights and suggestions. I would also like to thank Michelle Ad-
ams, Sherry Colb, Katherine Franke, Sally Goldfarb, James Kainen, Carlin Meyer, Russell Pearce,
and William Tfreanor for their comments and suggestions. I am especially indebted to Peter Yu
for his ideas, encouragement, and editorial skill and to Barbara Breinin for providing support and
distraction. I am grateful for the able research assistance provided by Stephanie Gold and Nicole
Tell. The research for this project was supported by a summer research grant from Fordham
University School of Law.

I JOHN HART ELY, DEMocRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW 164
(198o).
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DEMOCRACY AND FEMINISM

damental rights and popular sovereignty has resulted in a failure to
generate a feminist theory of democratic legitimacy. This failure, in
turn, has complicated feminists' task of distinguishing legitimate uses
of public power that enhance women's equality from illegitimate uses
that reinforce subordination.

Parts III and IV respond to this theoretical deficit by turning to
feminist thought outside the context of constitutional analysis. Part DI
discusses various contexts in which feminism has confronted questions
of its own political legitimacy in the face of conflicting political com-
mitments among women, the group that feminism purports to repre-
sent. Drawing an analogy between feminist legal theory and
mainstream constitutional theory, Part III explores the various ways
that feminists account for dissent among women and within feminism.
The Part then explores theories of social construction and incomplete
agency as a means of explaining the divergence between feminism's
approach to its own countermajoritarian difficulty and the approach of
mainstream constitutional theory. Finally, Part IV applies feminist
theory developed in other contexts to the problem of constitutional de-
mocracy. It argues for a specifically feminist conception of freedom
and democratic citizenship premised on incomplete agency, and dis-
cusses their implications for the balance between popular sovereignty
and fundamental rights.

I. DEMOCRACY, INDIVIDuAL WILL, AND THE STATE

Constitutionalism - the pre-commitment to certain core principles
or rights in a state otherwise governed by popular sovereignty - is
essentially antidemocratic in its impulse. The very purpose of a consti-
tution is to remove certain possibilities from the ordinary range of
democratic governance, tying the hands of the People. 16 Enforcement
of constitutional principles by an unelected judiciary exacerbates the
tension between constitutionalism and democracy. 17 This tension has
been endlessly theorized and its parameters carefully explored within

16 Stephen Holmes explains:
[There is a] quarrel... between democrats who find constitutions a nuisance and constitu-
tionalists who perceive democracy as a threat. Some theorists worry that democracy will
be paralyzed by constitutional straitjacketing. Others are apprehensive that the constitu-
tional dyke will be breached by a democratic flood. Despite their differences, both sides
agree that there exists a deep, almost irreconcilable tension between constitutionalism and
democracy. Indeed, they come close to suggesting that "constitutional democracy" is a
marriage of opposites, an oxymoron.

Holmes, supra note z, at 197.
17 However, to the extent that the constitutional text operates to constrain legislatures, causing

them at times to ignore the dictates of the popular sovereign in favor of the constitution, the
countermajoritarian difficulty does not depend upon the enforcement of a constitution by an
unelected judiciary. See Lawrence G. Sager, The Incorrigible Constitution, 65 N.Y.U. L. REv.
893, 900 (199o).
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LIMITED CONSTITUTIONAL DEMOCRACY:
LESSONS FROM THE AMERICAN EXPERIENCE

Morton Halperin*

The protection of political and civil rights is an unending task. As
one of our founders said: "Eternal vigilance is the price of liberty."'
These rights perpetuate only because people continue to care about them
and continue to work to sustain them. What is written in a constitution
is important, but what is in the people's hearts and minds, as Judge
Hand told us a long time ago, is much more important. People's will-
ingness to struggle for those rights is critical to the maintenance of
those rights.

In the United States, we have a bewildering number of political and
civil rights in our constitution including the Bill of Rights, federal legis-
lation, and Supreme Court decisions. We also have rights embodied in
our state constitutions, because every one of our states has a constitution
which has the equivalent of a bill of rights. Increasingly, our state
courts are interpreting these provisions in ways that provide greater
protection for individual liberty than the current Supreme Court is pro-
viding for rights on a national level. I will briefly address what seems
to be the core, or essence, of political and civil rights as they exist in
the United States. I think these rights are coming to be universally ac-
cepted as the bedrock fundamental principles that all people are entitled
to. I would argue that the international community is assuming an obli-
gation to protect these rights in all nations.

When the American confederation of states established a federal un-
ion, they created a limited central government that exercised limited
powers. The states were free to do whatever they wanted, including
limiting the rights of their own people according to the parameters of
their own state constitutions. It was not until the adoption of the Four-
teenth Amendment following the Civil War that the courts began to
interpret the United States Constitution as limiting the ability of the
states to interfere with the political and civil rights of the people. One

* Director of the Washington Office of The American Civil Liberties Union.
1. John Philot Curran, 1790, in JOHN BARTLETr, FA.mjIAR QuOTATIoqs 397

(15th ed. 1980).
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exception to this was the Republican Clause. It is a little known, but
very important clause in the Constitution, which mandates that the Unit-
ed States shall guarantee to every state a republican form of govern-
ment.2 The federal government was obliged to intervene to protect the
basic core of rights; to preserve what the founders referred to as "a
republican form of government." This is the equivalent of what we now
think of as a democratic form of government, or what is best described
as a limited constitutional democracy.

There are certain basic principles that we have in the United States
that are at the core of what it means to live in a limited constitutional
democracy, and for which the federal government has an obligation to
provide to the states. Thus, I will briefly lay out what I think are the
essential elements of that limited constitutional government.

The first and most obvious element is the set of procedures for peri-
odic free elections which actually lead to a change in government. That
is, there has to be a process by which people compete for political
office in elections in which people are free to vote without fear of in-
timidation. Furthermore, elections must produce a government which
actually runs the country. What we see in some nations is a formal
process of elections giving rise to new governments while the military
typically continues to run the country regardless of who is elected. So,
the first element of a limited constitutional democracy is rules which
provide for periodic elections in which people are free to organize and
participate. Those elections must also lead to a change in the group of
people who actually have the power to run the country.

The second element, closely related to the first, is the legitimacy of
political opposition. This is the notion that people have a right to criti-
cize the policies of the government, the structure of the constitutional
system, particular initiatives or policies of the government, and to pro-
claim their superior ability to govern the country. Individuals must be
free to disagree without fear of arrest and abduction, as has happened in
many societies.

People must also be able to get access to the media of the society.
This requires that where there is government-controlled media, there
must be rule which provides for fair access. If there is privately-con-
trolled media, the government must not have tools which prevent op-
position groups from gaining access to the media. The society also must
not have rules which prohibit certain kinds of political discourse, wheth-
er such discourse criticizes the leader or criticizes the government. The

2. U.S. CoNST. art. IV, § 4.
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United States constitutional system contains the majestic First Amend-
ment which says, among other things, "Congress shall make no law ...
abridging the freedom of speech or of the press."' The Supreme Court
has said that at the core of this amendment is the right of political
dissent, and the right to express one's opposition to the government's
policies in ways that are obnoxious to not only the government, but to
most of the people.'

The United States watched its own people burn the American flag as
a way of expressing opposition to various government policies. When
the Supreme Court was confronted with the question of whether it was
constitutional to prohibit flag burning, it held that a state could not
prohibit such conduct precisely because it was obnoxious speech, and
precisely because most Americans were revolted by the act and by the
message intended to be conveyed by the act.S We then had a debate in
the United States for the first time in our 200 year history regarding a
proposal to amend the First Amendment of the Constitution to prohibit a
particular kind of political expression.' The president of the United
States supported that constitutional amendment." It was, however, defeat-
ed in the Congress. This episode reminded us once again that even this
bedrock principle is not immune from criticism and debate within the

3. U.S. CoNsT. amend. I.
4. See Simon & Schuster, Inc. v. Members of the N.Y. State Crime Victims

Bd., 112 S. Ct. 501, 509 (1991) (applying strict scrutiny test to strike an ordinance
which financially burdened the publishing of criminal accounts); Hustler Magazine,
Inc. v. Falwell, 485 U.S. 46, 55 (1987) (refusing to accept a subjective standard of
"outrageousness" to prohibit the publication of political cartoons which some persons
may deem to be offensive); FCC v. Pacifica Foundation, 438 U.S. 726, 745 (1977)
(stating that "Mhe fact that society may find speech to be offensive is not a suffi-
cient reason for suppressing it"); see also R.A.V. v. St. Paul, 112 S. Ct. 2538 (1992)
(invalidating an ordinance which criminalizes bias-motivated disorderly conduct such as
cross-burning, since an ordinance discriminates according to the content of the
speech); Texas v. Johnson, 491 U.S. 397 (1989) (finding flag desecration law incon-
sistent with the First Amendment). But see United States v. O'Brien, 391 U.S. 367
(1968) (affirming a conviction for burning a conscription registration card despite the
symbolic message of such an act).

5. Texas v. Johnson, 491 U.S. 397 (1989); see also Helen Dewar, Senate Votes
to Outlaw Flag Desecration, WASH. POST, Oct. 6, 1989, at A7 (reporting on the pas-
sage in Congress of a statute outlawing flag desecration); Ruth Marcus, Justices Expe-
dite Flag-Burning Cases, WASH. POST, Mar. 31, 1990, at A4 (discussing the Supreme
Court's eagerness to decide upon a federal statute outlawing flag burning).

6. 136 Cong. Rec. S8694-02 (daily ed. June 26, 1990); 136 Cong. Rec. S8432-
02 (daily ed. June 21, 1990); 136 Cong. Rec. H4035-01 (daily ed. June 21, 1990).

7. Marcus, supra note 5, at A4.
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OUR HISTORY
During the Second World War, the British government built several Fortress islands in the North Sea to

defend its coasts from German invaders. Some of these forts were built illegally in international waters.

One of these illegal Fortresses, consisting of concrete and steel construction, was the famous Fort

Roughs Tower, situated slightly north of the estuary region of the River Thames, on the east coast of
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the United Kingdom. In contrast to the original plan to locate the tower within the sovereign territory of

the UK, this fortress was situated at a distance of approximately 7 nautical miles from the coast. This is

more than double the then applicable 3 mile range of territorial waters. To put it brie�y, this island was

situated in the international waters of the North Sea.

The forts were abandoned in the early 1950’s and, due to their illegal construction in international

waters in a time of world crisis, they should have been destroyed, to comply with international law.

Except for the aforementioned fortress, similarly located fortresses were subsequently pulled down.

The result of this was the portentous uniqueness of the fortress. Fort Roughs Tower, situated on the

high seas, had been deserted and abandoned, res derelicta and terra nullius. From a legal point of

view, it therefore constituted extra-national territory.

THE BIRTH OF SEALAND

In the early 60’s, Roy Bates, a Major in the British army, established a radio station, situated o�shore

on an abandoned ex naval fort named “Knock John”. The theory behind this location was an attempt

to bypass the draconian broadcasting restrictions of the time, which permitted little more than

formal broadcasting by the BBC. Roy’s station, “Radio Essex”, and others like it, were known

a�ectionately by the media as “Pirate” radio stations, and were much loved by the British public, as

they supplied everything that the BBC did not at the time, Pop music and amusing presenters.
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In the years than ensued, Roy fought an unsuccessful legal battle with the UK government, which

questioned the legality of his occupation of said fort. It was ruled that “Knock John” fell under UK

jurisdiction. Smarting from his setback, Roy weighed his options. Another abandoned fortress,

Roughs Tower, identical in construction to the Knock John existed further o�shore, and crucially,

outside of the three mile limit to which the UK jurisdiction extended. Roy proceeded to occupy

Roughs Tower, on Christmas eve 1966, with the intention of revitalising his dormant radio station.

This was until he conjured a di�erent plan entirely. After consulting his lawyers, Roy decided to

declare this fortress island the independent state of “Sealand”, Claiming “Jus Gentium” (“Law of

Nations”) over a part of the globe that was “Terra Nullius” (Nobody’s Land).

On the 2nd of September 1967, accompanied by his wife Joan on her birthday, his son Michael (14),

daughter Penelope (16) and several friends and followers, Roy declared the Principality of Sealand.

The founding of this country was marked by the raising a newly designed �ag, and in an extremely

romantic birthday gesture, the bestowing of a new title on his beloved wife, to be know from that

moment on as “Princess Joan”.

INITIAL CHALLENGE TO SEALAND'S SOVEREIGNTY
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It was not long before the British Government decided they could not have what ministers described

as a possible “Cuba o� the east coast of England”. The military were promptly dispatched to destroy all

other remaining forts located in international waters. The Bates family looked on as huge explosions

sent the massive structures hurtling hundreds of feet in the air and twisted and buckled debris �oated

past Sealand for days.

Helicopters that had carried the explosives buzzed menacingly above, and the navy tug carrying the

demolition crew passed close by our fortress home and shouted “You’re next!” with an angry waving of

arms. A while later a government vessel steamed to within �fty feet of Sealand, its boisterous crew

shouting threatening obscenities at Michael, and his sixteen year old sister. Warning shots were

promptly �red across the bow of the boat by Prince Michael, causing it to hastily turn and race away

towards the UK, amongst a large cloud of black engine smoke.

Since Roy was still a British citizen, a summons was issued under the UK ” �re arms act”. On the 25th of

November 1968, Roy and Michael found themselves in the dock of the Crown court of Chelmsford

assizes in Essex. There was much argument, and laws dating back to the 17th century were called

upon. The judge concluded that “This is a swash buckling incident perhaps more akin to the time of Sir

Francis Drake, but it is my judgment is that the UK courts have no jurisdiction.” This was Sealand’s �rst

de facto recognition.
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